UCP – HUNGARIAN PRACTICE IN THE TELECOM SECTOR
MÁRK ERDÉLYI[footnoteRef:1] [1:  Legal director of Telenor Hungary (the second mobile network operator in Hungary). Founder and head of a consumer NGO, with a result of more than 1 billion HUF – approximately 3.5 million Euros – fines imposed on companies based on complaints concerning unfair commercial practices.] 


1. Hungarian implementation of the UCP Directive in the telecom sector in general
Five years after the Unfair Commercial Practices Directive (UCPD) entered into force, it is timely to review the results of implementation and application and compare them with the objectives of the directive to find out whether they have been successfully fulfilled. In order to do so, we should first take a look at the main goals of the UCPD directive, which are the following: 
· eliminating barriers resulting from the different laws on unfair practices,
· providing a common and high level of consumer protection, 
· clarifying legal concepts, 
· providing legal certainty, 
· achieving full harmonization in this field.
According to the recent (April 2013) report of the European Commission on the application of the UCPD[footnoteRef:2] the member states’ laws are harmonized. According to Article 3(5) of the directive, Member States were allowed to apply national provisions, which were more restrictive or prescriptive than the UCPD for a period of six years ending on 12 June 2013. Only five member states claimed they had stricter rules[footnoteRef:3] in place. Thus, the question of harmonization seems relevant only regarding the application of the directive. The question is simple: can multinational companies conduct cross-border advertising or set-up uniform marketing campaigns covering several Member States? [2:  Page 4 in First Report on the application of Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair Commercial Practices Directive’) http://ec.europa.eu/justice/consumer-marketing/files/ucpd_report_en.pdf]  [3:  Denmark, Finland, Ireland, Latvia and Sweden, page 4. in First Report on the application of Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair Commercial Practices Directive’) http://ec.europa.eu/justice/consumer-marketing/files/ucpd_report_en.pdf] 




2. The average Hungarian consumers of the telecom sector
The present article seeks to answer the above question with reference to the Hungarian market. Hungary has a population of ten million, with three mobile network operators on the telecommunications market (Telekom, Telenor and Vodafone) as well as a few virtual operators. Telekom also operates a fixed network.

With 11.5 million voice subscriptions[footnoteRef:4] and 2.8 million mobile internet subscriptions,[footnoteRef:5] the average consumer (/…/ who is reasonably well informed and reasonably observant and circumspect, taking into account social, cultural and linguistic factors/…/)[footnoteRef:6] knows the available mobile services, using such services every day (there are 116 mobile subscriptions per 100 inhabitants)[footnoteRef:7]. [4:  Page 2, Flash Report on Mobile Phone, August 2013, http://english.nmhh.hu/dokumentum/160293/mobil_gyj_2013_augusztus_eng.pdf]  [5:  Page 2, Flash Report on Mobile Internet, August 2013 http://english.nmhh.hu/dokumentum/160392/mobilinternet_augusztus_eng.pdf]  [6:  Preamble 18 in Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair Commercial Practices Directive’)]  [7:  Page 2, Flash Report on Mobile Phone, August 2013, http://english.nmhh.hu/dokumentum/160293/mobil_gyj_2013_augusztus_eng.pdf] 


3. Overview of UCP cases in the Hungarian telecom sector
Hungary had already regulated unfair commercial practices before the directive, thus we can compare the practice before and after the directive came into force.
During the five years preceding the implementation of the directive, there were 49 investigations concerning unfair commercial practices. Telenor was the subject of six investigations, 24 cases were related to Telekom (including fixed-line offers), while 19 cases were closed with respect to Vodafone.  In the five years following the implementation of the directive, only 20 cases were opened – five cases with respect to Telenor, six cases related to Telekom (including fixed-line offers) and nine cases in connection with Vodafone. In the period preceding the implementation of the UCPD, of the 49 cases there were 19 infringements. However, following the implementation of the UCPD, there were 15 infringements within the 20 cases decided. Therefore, we may conclude that the operators took more care to achieve lawful communication[footnoteRef:8].  [8:  Case law collection from the Hungarian Competition Authority website, http://www.gvh.hu/gvh/alpha?do=2&st=2&pg=112&m170_act=4

] 



	Operator
	During the 5 years preceding UCP implementation

	During the 5 years following UCP implementation

	Telenor
	6
	5

	Telekom
	24
	6

	Vodafone
	19
	9

	SUM:
	49 investigations
- infringements: 29
	20 investigations
- infringements: 15

	
	Conclusion: the number of investigations decreased with 60% after the implementation of the UCP 



The total of the fines imposed before and after the UCP was implemented do not differ significantly, amounting to approximately 2 million Euros in each period.  However, we may discern a significant decrease with respect to T-Mobile and Telenor with a concurrent, significant increase regarding Vodafone.
	Operator
	During the 5 years preceding UCP implementation
(EUR)

	During the 5 years following UCP implementation
(EUR)


	Telenor
	280.000
	57.000

	Telekom
	1.750.000
	1.010.000

	Vodafone
	240.000
	960.000

	SUM:
	2.270.000
	2.027.000

	
	Conclusion: significant decrease for Telenor and Telekom, with a concurrent  and significant increase regarding Vodafone



The implementation of the directive was belated in Hungary; a new law was adopted, which entered into force on 1 September 2008. The Competition Authority – the main authority for unfair practices in the telecom sector – intended to continue its existing UCP practice even after the implementation of the directive, with the result that there were no major changes in the telecom area. 

4. Benchmark: the average consumer
According to the UCPD’s benchmark the average consumer is a person, who is reasonably well informed, reasonably observant and circumspect. The Hungarian Competition Authority published its principles on the application of the UCP,[footnoteRef:9] according to which: (i) deception is also possible in relation to consumers in possession of significant knowledge regarding the given service; and (ii) the consumer relying on the trustworthiness of the advertisement without any doubt is a reasonable consumer. We may find similar examples proving that the Hungarian Competition Authority sets additional requirements for advertisers in the form of such additional terms, while the average consumer criteria of the UCPD reduces the requirements for advertisers, since a reasonably well-informed consumer is not expected to be knowledgeable about all the details of a given service. [9:  http://www.gvh.hu/gvh/alpha?do=2&pg=95&m5_doc=6269&m92_act=1&st=1] 


5. No real change in the practice of the authorities after the implementation of the UCPD in Hungary
The Hungarian case law in the telecom sector further substantiates the fact that although the concept of the average consumer was introduced with the UCPD, there was no real change in the way the authority interpreted what may be expected from the consumer (the average consumer is not expected to know the practice of the commercial market (Vj-194/2004,[footnoteRef:10] Following the implementation of the UCPD: Vj-36/2012, Vj-12/2009.), and the consumer is not required to actively seek information about the offer (Vj-123/2006, Following the implementation of the  UCPD: Vj-12/2009, Vj-119/2010).  [10:  all the case law available on the Competition Authority’s website: http://www.gvh.hu/gvh/alpha?do=2&pg=10&m545_act=3&st=1] 

Furthermore, there was no change in the interpretation of  the transactional decision, which was not considered an act, but rather a process, each step or element of which is protected (Transactional decision - not an act but a process and the misleading communication affecting any part of such process is relevant. Favorit tariff case, After UCPD: Telenor – ING co-promotion (Vj-93-2011, while it cannot be deducted from the directive: (k) "transactional decision" means any decision taken by a consumer concerning whether, how, and on what terms to purchase, make payment in whole or in part for, retain or dispose of a product or to exercise a contractual right in relation to the product, whether the consumer decides to act or to refrain from acting). 
According to the practice of the Hungarian Competition Authority, the mere possibility of misleading suffices for infringement without the need for the disadvantage to be manifested. (Telenor – djuice – free wap case, ”wap is free of charge during weekends”, however, most of the marketing materials failed to include that such offer is limited to 10 Mbytes/month. (Vj-123/2006) The court decided that it is not necessary for the disadvantage to actually materialize:  the practice is already deemed illegal in case the possibility exists that the consumer might be misled. After UCPD: Telenor ING co-promotion (Vj-93-2011)).

6. Change regarding loyalty conditions
Following the implementation of the UCPD, one change regarding the communication of loyalty agreements was discernible. Telecom firms rarely indicated in their marketing communication materials that in order to receive a handset for free, the recipient must conclude a 12 or 24 month loyalty agreement with the company, with the obligation to pay fees to the firm during that contractual period. In 2006 the Competition Authority investigated all operators and imposed fines on each of these firms, for failing to inform the subscribers of the loyalty conditions. The Competition Authority stated that the loyalty period is an important term of the agreement and since the loyalty period allows the service provider to “capture” the consumer, it “obviously” has an effect on the market ((Vj-89/2006 (Telenor), Vj-188/2006 (Telenor), Vj-131/2006 (Telecom), Vj-169/2006 (Vodafone) cases)). Subsequently, all operators made reference to loyalty in their ads. However, implementation of the UCPD occurred in a Vodafone case (Vj-9/2010) and recently in a Telenor case (Vj-78/2012) where Telenor failed to make reference to the loyalty agreement in its posters concerning a handset campaign, based on which a competitor filed a complaint. However, the Authority decided that since the consumers are aware of the loyalty practice, it is in itself no longer illegal to refrain from communicating such conditions. The same argument was made earlier in the Vodafone case (Vj-9/2010) as well an Antenna Hungária case (Vj-100/2010). 

7. Challenges under UCPD in the Hungarian telecom sector
The Telenor - ING co-promotion case
Telenor and a financial institute conducted a co-promotion, in the framework of which Telenor clients were called and asked whether they were willing to meet a representative of the financial institute. On the first meeting the consumer was shown a presentation raising financial awareness, however, no offer was made. An offer was only made on the occasion of the second meeting, in case the consumer agreed to such meeting. Telenor offered 120 free minutes to those who met the representative of the ING. Since Telenor communicated 120 free minutes, without mentioning that these minutes must be used up within a period of 12 months, restricted to 10 minutes in each month, and only within the Telenor network, the Competition Authority fined Telenor. 
The Authority stated that despite the fact that the offer was free of charge, the consumers had to consent to the handling of their data as well as meeting the representative of the financial institute as a first step in the transactional process, and in fact, the entire transactional decision process is protected. The problem with this decision is that it actually deviates from the definition of the directive: commercial practices are acts connected directly with promotion of products.[footnoteRef:11] In the above mentioned case there was no direct promotion, no goods were offered with the 120 free minutes. Furthermore, the transactional decision in the directive requires, for example, payment to be made but in this case, no payment had been made.  [11:  "business-to-consumer commercial practices" (hereinafter also referred to as commercial practices) means any act, omission, course of conduct or representation, commercial communication including advertising and marketing, by a trader, directly connected with the promotion, sale or supply of a product to consumers;] 

Telenor asked a company to conduct a survey among the consumers who had received the 120 free minutes. Among 1000 consumers only one consumer said that if he had known that the 120 free minutes was only available in monthly installments, he would not have consented to the meeting. In the judicial review the court stated that this survey clearly demonstrates that Telenor’s offer was misleading since one consumer was definitely misled. The conclusion is that apparently Hungary imposes stricter requirements than which the directive requires, since with regard to transactional decisions the directive stipulates the following: “any decision taken by a consumer concerning whether, how and on what terms to purchase, make payment in whole or in part for, retain or dispose of a product or to exercise a contractual right in relation to the product, whether the consumer decides to act or to refrain from acting”.
The 5 days payback guarantee case
Telenor offered a free 5-day trial period to consumers purchasing mobile internet. This was very advantageous for consumers since they could take home the device and sample the service wherever they wished. If consumers were not satisfied they could bring back the internet modem and were released from the 24 month loyalty. A sum of almost 1000 HUF was required as initial payment at the time of the conclusion of the contract which was not refunded even in the case of cancelling the contract within 5 days. Three campaigns were investigated by the Competition Authority. The Authority found that the consumers were misled because there was not sufficient reference made to the non-refunding of the initial payment amounting to approximately 3.5 Euros. In the first campaign no mention was made of the failure to refund such payment, in the 2nd and 3rd case reference to this end was made in small print. 
The practice was deemed misleading, since it was hard to see the small print, according to the Authority. The problem with this decision is (i) that the non-refunding did not materially distort the behavior of consumers, since this small amount of money was not a significant loss for a trial period and a possible release from the 24 month loyalty.  Moreover, the customers could use the service for 5 days, while the directive stipulates material distortion of the consumers’ behavior as follows: “to materially distort the economic behaviour of consumers means using a commercial practice to appreciably impair the consumer's ability to make an informed decision, thereby causing the consumer to take a transactional decision that he would not have taken otherwise”. The second concern (ii) is that the trial period was fair towards the customers, since Telenor suffered great losses on account of the used mobile internet sticks, while the consumer lost only 1000 HUF and was released from loyalty with no need for further justification. Therefore, in this case, we find further evidence for the imposition of stricter requirements than the directive, since a non-material part was considered an essential part of the communication in a practice which was very advantageous and fair to the customers. 
UCP Practice in a real poster
Below a poster demonstrates how many details telecom firms have to disclose in a mobile internet offer:
[image: ]
The package name, the price and 0 Ft modem constitute the commercial content, while the rest of the information, such as the reference to the tariff type: Hipernet 42, 7, 21, or the reference to loyalty are legal requirements to avoid misleading the consumers. All information featured in small print is due to legal requirements that subscribers must to be informed of: 
· the availability of the offer (between January and April, with specific Hipernet tariffs and loyalty), 
· that the first initial payment will not be refunded in case the 5-day trial period is cancelled,
· the guaranteed download speed, 
· the territorial availability of the service, 
· that mobile internet speed depends on network coverage, modem parameters and network capacity,
· that the offer cannot be combined with other offers,
· that further details are available in shops and on the website. 
The same advertisement without the legally required information looks like this:
[image: ]
Of course this cannot be the aim, consumers must be adequately informed. The next advertisement shows how a marketing communication poster should look according to the requirements of UCPD. In this example the marketing message is not swamped with the legal terms, but it features the terms necessary for informing the average consumer of the fact that: this offer is restricted to certain packages and the reduced monthly fee is only regarding the first one to two months. The requirements of the directive create the right balance between marketing needs and consumer protection.
[image: ]
8. Conclusion
Let us now return to the main question of the present paper: can multinational companies conduct cross-border advertising? At this moment the answer is no. The telecom sector companies in the Member States cannot set-up uniform marketing campaigns to cover several member states.  As the Hungarian example shows, the authorities retained their former practice, while the ensuing slight changes made came mainly from the development of the market and were not the result of the UCPD. Significant further action must be taken in order to align the practice of Member States’ authorities. We hope that such action will be taken in the near future and companies in the EU will be able to apply advertisements used in other Member States without any modifications. 
[bookmark: _GoBack]
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