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Disclaimer

Diplomatic relations are official relations, carried out between the states through
qualified state agents — permanent representatives or so called career diplomats, who perform
the greater part of diplomatic activity, serving as a medium for the conduct of international
relations. State agents may be heads of state, heads of government, ministers of foreign affairs,
special representatives, representatives of international organizations and third parties.

Seeing that the range of topics for a dissertation on privileges and immunities of
diplomatic agents may be extremely diverse, it is necessary to provide a precise scope of the
research work. For that reason, in the present thesis diplomacy law is taken in narrow sense,
applied to career or professional diplomats — public servants with a continuous professional
connection to the state’s ministry of foreign affairs, members of permanent diplomatic
missions, within the meaning of the Vienna Convention on Diplomatic Relations, done at
Vienna on 18 April, 1961.

In view of that, the sources of international and diplomacy law considered in the present
work are those, related exclusively to career diplomats. Correspondingly, ,.diplomatic
privileges and immunities”, examined at this juncture are those, attributed to career diplomats
only and they are used, with respect to the present dissertation, specifically in this interpretation.

Diplomatic privileges of other state officials are, accordingly, beyond the scope of this study.
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Introduction

The main objective of modern international law is maintenance of peaceful relations
between states, and despite of the fact that the prohibition of any violence is a basic rule of the
settlement of international disputes, regrettably, armed conflicts still occur today. The unfolding
process of globalization or as it is called in the Francophone countries — mondialization is a
multi-planar and multi-stakeholder progression that rearranges the social, economic, political
and cultural circumstances of our lives. Regarding the role of individuals, as a consequence of
the globalization, we experience an increase in the permeability of national borders, thereby the
increasing openness,® which brings good results. In this fashion, among other factors, the
intensification of mass international tourism? impacted directly the embassies,® by increasing
and changing the nature of their work.* At the same time, we experience some downsides of
this course — the challenges to society® increasingly transcend state borders,® therefore new
sources of danger, conflicts and multiple tensions arise in the world,” which can lead to wars.®

In addition, we are facing the crisis of sovereignty® and identity that affects the European
Union.'® Above and beyond, , The world order changes quite quickly — like the types of
iPhones.”’'* This is where diplomacy steps in, as the international science and practice of
peaceful settlement of disputes,'? regarding issues both on the earth and in the outer space®®

1 V. V. Dvornichenko (co-author): Istoriia mezhdunarodnogo i natsional’nogo turizma. (The history of
international and national tourism.) MESI. Moskva, 2001, 140-141.

2 Shaun Riordan: The New Diplomacy. Polity Press. Cambridge, 2004, 60.

3 Globalization, surprisingly, strengthened diplomacy and weakened the diplomats. Yvan Bazouni: Le métier de
diplomate. (The profession of a diplomat.) L’Harmattan. Paris, 2005, 81.

4 Mass tourism has also increased the public awareness of the world. Bazouni op. cit. 59.

5 The world is awash in new challenges that the current international order is ill equipped to handle. Stephen G.
Brooks—William C. Wohlforth: Reshaping the World Order. Foreign Affairs. Vol. 88, No 2, 2009, 62.

6 Joel P. Trachtman: The Future of International Law. Cambridge University Pres. New York, 2013, xi.

" M. V. Nozhenko: Natsional’nye gosudarstva v Evrope. (National states in Europe.) Norma. Sankt-Peterburg,
2007, 133.

8 Mead believes that the frame of reference within which the diplomats work, always contains war. Margaret Mead:
Warfare is Only an Invention — Not a biological Necessity. Margaret Mead: Anthropology, A Human Science. D.
Van Nostrand Co. Princeton, 1964, 129.

® In opinion of Hart, ,,sovereign” in international law means no more, than ,,independent”, yet, with respect to the
notion of sovereignty, the rules of international law are vague and conflicting on many points. H. L. A. Hart: The
Concept of Law. Oxford University Press. Oxford, 1961, 216.

10 jean-Claude Empereur: A propos de la crise en Europe. Etats-Unis: une nouvelle vision géopolitique? (Apropos
of crisis in Europe. United States: a new geopolitical vision?) Revue Politique et Parlementaire. 117¢ Année. No.
1077. Trimestriel Octobre-Décembre 2015, 23.

11 Yulia Latynina: Novyi mirovoi poriadok. (The new world order.) Svobodnaia Mysl’. No 2(1644). OO0
,Politizdat”. Moskva, 2015, 133.

12 However, there is no peace, today, either formal or real. William Henry Chamberlin: America’s Second Crusade.
Liberty Fund, Inc. Indianapolis, 2008, vii.

13 A. Arbatov-V. Dvorkin (eds.): Kosmos: oruzhie, diplomatia, bezopasnost’. (Outer space: weapons, diplomacy,
security.) Moskovskii Tsentr Karnegi-Rossiiskaia politicheskaia entsiklopediia (ROSSPEN). Moskva, 2009, 87-
168.
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needed.?* Then some have argued of late that there is no real need for diplomats anymore.?
Accordingly to a more radical opinion, the world of diplomacy needs ventilation badly or it
may risk extinction, and that the veil of diplomatic privileges should be lifted, along with
avoiding the narrowing and outdated structures of traditional diplomacy.2®

The supporters of diplomacy, on the contrary, deem that the diplomatic career is far
from being out of date,?” simply the requirements towards diplomats increased? and that the
diplomatic agents have to work under much harder circumstances,?® while the Foreign Office
struggles to keep up with the growing demands.®® In serious situations, when something
difficult needs to be accomplished, or when a settlement of an issue or general improvement in
international relations is in prospect, more and better diplomacy is often called for,*! so
diplomacy®? and diplomats are regarded, as important.3® By practicing the art of negotiation,
diplomats®* are able to end or avoid international conflicts,® since security issues, human rights,
environmental concerns, water rights, trade agreements, the birth of international organizations,

efforts at peacekeeping,®® arms control®” and indeed, every aspect of foreign relations involves

24 Kishan S. Rana: Inside Diplomacy. Manas Publications. New Delhi, 2006, 447.

25 Paul Sharp: Who Needs Diplomats? The problem of diplomatic representation. In: Christer Jénsson—Richard
Langhorne (ed.): Diplomacy. History of diplomacy. Volume I11. Sage Publications Ltd. London, 2011, 58-74.

% Carne Ross: Independent Diplomat. Dispatches from an Unaccountable Elite. Cornell University Press. Ithaca,
2007, 207-211.

21 Ifit is accepted that cross-cultural communication and respect for civilizational plurality are defining features
of the contemporary era, it follows that diplomacy not only survives globalization, but indeed is more important
than ever,?” both in bilateral and multilateral contexts.” Jan Melissen (ed.): Innovation in Diplomatic Practice.
Macmillan Press Ltd. London, 1999, 16.

2 The organizational changes in the global community, with the emergence of new international actors and the
growth of multilateral diplomacy led to the necessity to develop a new diplomatic strategy and to improve the
functioning of diplomatic service, which is essential for the regulation of complex contemporary international
relations, and management of the existing international system in terms of our open and interconnected world that
became interdependent, in ways, unimagined before. Alberts Sarkanis: The strength of the EU lies in its unity and
diversity. Macedonian Diplomatic Bulletin — Diplomatic News. MBD No. 103. February 2016, 13.

29 A. N. Kovaljov: A diplomécia dbécéje. (The alphabet of diplomacy.) Kossuth Kényvkiadé. Budapest, 1979, 16.
30 Michael Binyon: Diplomas in diplomacy. The World Today. August&September 2015, Vol. 71, No 4, 42.

81 Sharp: Diplomatic... 1.

32 Morgenthau considers ,,the quality of diplomacy” among the elements of national power. H. J. Morgenthau:
Politics Among Nations: The Struggle for Power and Peace. McGraw-Hill/lrwin. New York, 1966, 139-143.

3 1hid.

34 Martens believed that while performing his functions, a diplomat has to respect the forms, without becoming a
formalist. Charles de Martens: Le Guide Diplomatique. (The Diplomatic Guide.) F. A. Brockhaus. Leipzig, 1866,
158.

% The ,,balance of power” system in its ideal form is a system in which any combination of actors within alliances
is possible, as long as no alliance gains a marked preponderance in capabilities. Morton A. Kaplan: Some Problems
of International Systems Research. In: Karl W. Deutsch: International Political Communities: An Anthology.
Garden City, N. Y. Anchor books. New York, 1966, 473.

% Not a single day passes by that we would not hear of a humanitarian crisis around the world. M. Akif Kirecci:
Humanitarian Diplomacy in Theory and Practice. Perceptions. Journal of International Affairs. Vol. XX, No. 1.
Spring 2015, 1.

37 Traditionally, the histories of arms control began in the sixth century B. C., when two bands of Chinese river
pirates started to settle the matter of conflict by conference, instead of fighting. The modern disarmament started

10
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I. Background of the study

I. 1. Statement of the problem

The presented doctoral thesis is devoted to the topic of the specifics of diplomatic
privileges and immunities in international law, including the related theory and practice. The
paper deals with relevant and current diplomatic issues of our days, which occur in the course
of the diplomatic practice, as contemporary diplomacy became more complex, owing to the
new emerging tools,*® and diplomatic agents bear a much higher degree of responsibility for
their acts. From the point of view of law,*” diplomacy*® belongs to the scope of international
law and being state-oriented,*® regulates the contacts of international entities.*

However, the establishment of diplomatic relations®! and diplomacy itself,>? producing
legal resources,> which help to understand, justify and argue over future state behavior,> is a

more ancient institution, than international law.>® The sovereign states,*® as subjects of

4 Jovan Kurbalija: E-Diplomacy and Diplomacy law in the Internet Era. In: Katharina Ziolkowski (ed.): Peacetime
Regime for State Activities in Cyberspace. International Law, International Relations and Diplomacy. NATO CCD
COE Publication. Tallinn, 2013, 398.

47 The law is the witness and external deposit of our moral life. Its history is the history of the moral development
of the race. The practice of it, in spite of popular jests, tends to make good citizens and good men.” Oliver Wendell
Holmes: The Path of the Law. Harvard Law Review. Vol. 10, 25 March, 1897, 457.

48 Jonsson points to the absence of a consensual definition of diplomacy. Jénsson op. cit. 25.

4% In diplomatic practice the tensions between the modern desire to establish universal standards of international
conduct and the traditional desire to advance the national interests yet maintain peace are clear. Edwin Egede—
Peter Sutch: The Politics of International Law and International Justice. Edinburgh University Press Ltd.
Edinburgh, 2013, 215.

%0 International law is present even in acts, which are not perceived at first glance, as application of legal norms.
The same situation applies for the conduct of foreign policy, for example through sustainable diplomacy, official
visits, immunities, the exchange of correspondence by diplomatic bag, the rules, governing any negotiation, etc.
This juridical dimension of all such acts (although subordinated to their main motivation), is every so often
overlooked, because it is not apparent. Robert Kolb: Réflexions sur les politiques juridiques extérieures.
(Reflections on external legal policies.) Editions A. Pedone. Paris, 2015, 100.

51 The establishment of diplomatic relations by states follows the establishment of relations in political sphere.

52 Despite of the large volume of literature on diplomacy, experts note that its concept had not been deeply
examined: ,, the study of diplomacy remain marginal to and almost disconnected from the rest of the field.” Paul
Sharp: For Diplomacy: Representation and the Study of International Relations. International Studies Review. Vol.
1, No 1, 1999, 34.

53 In addition, nowadays, not only does law increasingly resemble politics, but politics increasingly resembles law.
Matthew Stone-lllan rua Wall-Costas Douzinas: Law, politics and the political. In: Matthew Stone-lllan rua
Wall-Costas Douzinas: New Critical Legal Thinking. Law and the Political. Routledge. New York, 2012, 1.

% lan Hurd: Law and the practice of diplomacy. International journal. Northwestern University. Summer 2011,
587.

% Jozsef Hargitai: A diploméciai és konzuli kapcsolatok joga. (The law of diplomatic and consular relations.)
Aula Kiado. Budapest, 2005, 28-29.

% Scholars argue that states and their governments are no longer to be considered as the primary elements of
international society. In these circumstances, there have been calls for a new conception of international law that
would accord with the current realities of an international society, in which states can not be regarded as possessing
primacy of position anymore, or possessing the rights and privileges of sovereignty, as it has been traditionally
conceived. Charles Covell: Kant and the Law of Peace. Palgrave. New York, 1998, 177.

12
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diplomatic representative include representation of the sending state, with information of their
government, while not intervening in the internal affairs and foreign policy of the accredited
state. To perform these tasks, a diplomat must have a certain degree of independence.

In fact, diplomats enjoy a high degree of freedom of movement during their work,
unfortunately, sometimes misusing that. It had not been a question that diplomats needed certain
exceptions and invulnerability to be engaged in diplomatic activity, but it was a frequent
question in history, when an official was considered a real diplomat and what his privileges and
immunities actually were. Consequently, the law on diplomatic immunities is one of the most
important areas of international law.®®

To avoid the cases of misuse and abuse of diplomatic advantages, also their prevention
is a serious challenge today. Improvement of the ,, diplomatic apparatus”,®® along with the
selection and training of the diplomatic staff, also study and implementation of best practices
in the field of diplomacy and finally, the development and advancement of the scientific basis
of diplomacy is an important task of any state,’® whose interest lies in having a diplomacy that
finds peaceful solutions to national issues and functioning in the system of international
relations with matters of ,,war and peace”, as priority question,’* serves the policy of the
consolidation of peace’? and peaceful coexistence”™ of peoples.”* However, as noted by Sen
back in 1965, , The military pacts, coups d 'état, threats of intervention by certain states in the
affairs of others, and the various restrictions that are from time to time placed by some states
even on the fireedoms and immunities of diplomatic officers make a diplomat’s task no easier.”"
In contradiction, almost everywhere in the world, diplomacy faces the paradox of being

considered the privileged ,.elite” of public administration, and also being distrusted by ordinary

% Dixon op. cit. 209.

%9 Goldsmith—Posner op. cit. 9.

0 In opinion of Hampton, the claim that the state is desirable to all is a constant element of consent theories. Jean
Hampton: Political philosophy. Westview Press Inc. Oxford, 1998, 71.

1 Sergii Kononenko: Formy politologichnogo rozuminnia mizhnarodnyh vidnosyn. (Forms of politological
understanding of international relations.) Natsional’na Akademiia Nauk Ukrainy, Institut Vsesvitn’oi Istorii.
Kyiv, 2012, 21.

2 The concept of world peace was outlined by Kant in the eighteenth century, on an underlying assumption of
multiplicity. Riidiger Safranski: How Much Globalization Can We Bear? Polity Press. Cambridge, 2005, 5.

8 The doctrine of peaceful coexistence originally appeared in the Soviet literature on international law. Gaetano
Arangio-Ruiz: The UN Declaration on Friendly Relations and the System of the Sources of International Law.
Sijthoff&Noordhoff International Publishers B. V. Alpen aan den Rijn, 1979, 149.

7 Stevencon stresses that peace is the most imperative business in the world today — the world’s most universal
desire and most powerful force, for war bears a mortal danger to the human race. Adlai E. Stevencon: Putting
Things First. A Democratic View. Foreign Affairs. An American Quarterly Review. Vol. 38, No. 2. Council on
Foreign Relations, Inc. January 1960, 191.

5 B. Sen: A Diplomat’s Handbook of International Law and Practice. Martinus Nijhoff. The Hague, 1965, x.

14
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is of civil or criminal nature, since in foreign relations every country is in a position of a sending
and receiving state, simultaneously. In the history, abuse applied to the functioning of
diplomatic premises, either. Therefore, in the light of these occasions, some academics believe
today that legal immunity should not be absolute.®®

At the same time, it is a wretched feature of our days that there is an increasing risk to
diplomatic agents in the host countries from violence, kidnapping, together with attacks on
embassies and diplomatic residences, which make the protection of diplomats even more
indispensable.®” Unrelatedly of the developing legislation, the area of diplomatic immunities
and privileges remained problematic, partly owing to the increasing number of diplomats, and
to some extent to the fact that such exemptions became applicable to diplomatic personnel and
representatives of international organizations, either (for instance, the United Nations). This
state of affairs revived the debates on the need of limiting the diplomatic prerogatives, due to
the rising cases of their abuse, which dejected state of diplomatic affairs can not remain
unaddressed on the long run.

The advocates for keeping the wide scope of diplomatic privileges and immunities argue
with the requirement of functional necessity, which is, certainly, a valid argument. Thus, the
problem of diplomatic privileges and immunities has a centuries-old history and is still very
actual today.® For all that, a practical solution to this continuing problem is needed. Diplomacy
law is an instrument that can be both permitting and limiting for its users, but diplomatic
privileges and immunities had never authorized wrongdoings, and generally, diplomats respect

the laws of the host countries.

l. 2. Relevance and aims of the research

In recent times, the interest towards the status of diplomatic agents, together with the
matter of privileges and immunities provided to them, has significantly grown, in connection
with the question of faithful execution of diplomats’ official functions, due to the cases of abuse
of their position. In the present dissertation, according to author’s professional experience and
scope of interests, the current state of affairs, concerning diplomatic work, has been analyzed,

concentrating on and presenting the actual issues, with regard to the activity of diplomatic

8 N. I. Matuzov-A. V. Mal’ko: Teoriia gosudarstva i prava. (Theory of state and law.) ,,Iurist”. Moskva, 2004,
234.

87 Hasel Fox: The law of state immunity. Oxford University Press. Oxford, 2008, 449.

8 V. V. Petrik: Konsul’sko-diplomaticheskaia sluzhba Rossii. (Consular-diplomatic service of Russia.)
Izdatel’stvo Tomskogo Politekhnicheskogo Universiteta. Tomsk, 2010, 44.

16
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I. 3. Summary of the thesis

The organization of the present dissertation is defined by the tasks and objectives of the
study. The work consists of an introduction, six chapters and bibliography. In the introduction
is justified the relevance of the chosen subject.

Chapter | presents the background of the study, the structure of the thesis and the
description of the research area investigated. The theoretical parts of the present work are
supported by bibliography on international and diplomacy law, necessarily completed, in some
cases, with literature on theory and practice of international relations.

Chapter 1l provides a review of the sources and subjects of diplomacy law. Diplomacy
law consists of customs, principles and standards, also conventions, being established in the
way of agreements, expressing the will of subjects of international law, involved in international
communication.

Chapter 111 introduces the theoretical basis of the institution of diplomatic privileges and
immunities. To grasp the concept of diplomatic privileges and immunities, it is advantageous
to concisely survey its historical evolution, together with the emergence of the notion and the
line of work of a diplomat.

Chapter IV describes the main categories of diplomatic immunity, researching some of
the most significant cases and practical examples, related to the abuse of diplomatic privileges
and immunities. There are states, where several levels of immunity are granted — the higher the
diplomatic rank, the greater the immunity. In line with this practice, diplomatic agents have the
most protection, and they are immune from criminal prosecution and civil lawsuits.

Chapter V discusses the special matters of diplomatic privileges and immunities,
observing the related specific problems. Correspondingly, there were analyzed some issues,
ascending in the field of diplomatic privileges and immunities, enforcement instruments in this
area, along with the means of international protection of diplomatic agents.

Chapter VI contains the conclusions on the present thesis, together with the outcome of
the research conducted, including the perspectives, related to the field of diplomatic privileges

and immunities.

I. 4. Methodology and sources

A comparative study of the concept of diplomatic privileges and immunities is
presented, with regard to the legal literature and the corresponding international legislation. The

18
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analysis of some well-established scientific provisions. The works of foreign authors are rich
in diversity of opinions and methods, comparative analysis of the origination and advancement
of diplomatic service in the world, which is an instrumental contribution to the history of
diplomacy and the development of the modern diplomatic practice.

The arrangement of the paper is based on the applied research method, when a historical
overview of the examined topic is followed by the examination of the current state of affairs,
regarding diplomatic privileges and immunities, encompassing the sources of diplomacy law,
essential relevant concepts, instruments of enforcement of diplomatic privileges and
immunities, along with means of protection of diplomats.

The central part of the thesis also demonstrates the challenges, which the institution of
diplomatic privileges and immunities has to face in everyday practice, inter alia, owing to
development of international law. As a logical close, the paper is completed with final thoughts
and deductions, including the question whether the Vienna Convention should be revised now.
Thus, the investigation combines a theoretical approach with a practice-oriented attitude,
supplemented with analysis of certain legal cases.

The fundamental basis of diplomacy law had been formulated in the works of Ch. de
Martens (1854),%° 1. Kiss (1876),° R. Monnet (1910),% L. Buza (1935),%2 L. Oppenheim
(1948),% D. B. Levin (1949),% E. Flachbarth,® H. Nicolson (1963),% E. Ustor (1965),%" G. I.
Tunkin (1970),% F. Faluhelyi,® just to name a few. (It should be added here, that except of the

mentioned Hungarian authors, other Hungarian legal scholars!®® have also paid significant

8 Charles de Martens: Le Guide Diplomatique. (The Diplomatic Guide.) Imprimé Par Plon Fréres. Paris, 1854.
[Hereinafter: Martens: Le Guide Diplomatique, 1854...]

% Kiss wrote the first textbook in Hungary that systematized international law. Istvan Kiss: Eurépai nemzetkozi
jog. (European international law.) Ersek-Lyceumi K6- és Kényvnyomda. Eger, 1876.

%1 R. Monnet: Manuel Diplomatique et Consulaire. (Diplomatic and Consular Guide.) Berger-Leverault&C'
Editeurs. Paris, 1910.

92 Laszl6 Bliza: A nemzetkdzi jog tankdnyve. (The text-book of international law.) Politzer Zsigmond és fia
kiadasa. Budapest, 1935.

9 L. Oppenheim: International Law. Longmans, Green and Co. London, 1948.

% D. B. Levin: Diplomaticheskii immunitet. (Diplomatic immunity.) Izdatel‘stvo Akademii Nauk SSSR. Moskva,
1949. [Hereinafter: Levin: Diplomaticheskii...]

% Emd Flachbarth: Nemzetkodzi jog 1. Egyetemi jegyzet. (International law I. Lecture notes.) Tankdnyvkiadd
Jegyzetsokszorosit6 Uzem. Budapest, 1951.

% Harold Nicolson: Diplomacy. Oxford University Press. New York, 1963. [Hereinafter: Nicolson: Diplomacy...]
% Endre Ustor: A diplomaciai kapcsolatok joga. (The law of diplomatic relations.) Kozgazdasagi és jogi
Konyvkiado. Budapest, 1965.

% G. I. Tunkin: Teoriia mezhdunarodnogo prava. (The theory of international law.) Mezhdunarodnye otnosheniia.
Moskva, 1970.

% Ferenc Faluhelyi: Allamkozi jog. (Interstate law.) Dr. Karl Konyvesbolt kiadasa. Pécs, 1936. [Hereinafter:
Faluhelyi: Allamkoézi...]

100 [stvan Apathy: Tételes eurdpai nemzetkdzi jog. (The itemized European international law.) Franklin-Tarsulat
Magyar Irodalmi Intézet és Konyvnyomda, Budapest, 1888; Janos Csarada: A tételes nemzetkozi jog rendszere.
(The system of itemized international law.) Politzer Zsigmond és fia kiadasa. Budapest, 1901; Laszl6 Vincze
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The cases, presented in the present thesis in order to illustrate the development, theory
and practice, also issues, regarding diplomatic privileges and immunities, have been chosen
among the most representative ones. The selected cases had established a precedent or

exemplify tendencies in diplomacy and international law.
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international legal norms, governing the status of a diplomatic mission” *** thus, regarding
diplomacy law in a narrower sense, without accentuating the subject of the diplomatic agent.)

Diplomacy law, similarly to domestic law, has a wide range of sources,'# being mainly
governed by international conventions, instead of international customs, as in the past. One of
the main functions of modern diplomacy is the creation and amendment of a wide range of
international rules of a normative and regulatory kind that provide structure in the international
system.'® The process of formation of conventional rules of diplomatic relations began in the
nineteenth century and was completed by the second half of the twentieth century, thus
establishing the system of legal rules, which is currently in force.

In recent years, in the scientific literature!® in addition to the term, ,,diplomacy law”
appeared the term ,,law of external relations”*'” (with international treaties and customs, as
major sources), in particular, reference can be made to works of Sandrovskii.'*® The concept of
»law of external relations” was supported by a number of scholars, for example, Lukashuk,
Tunkin, Abashidze and Fedorov. However, this term does not fully reflect the content of the
subject of regulation in this area, as in this case, we are speaking not about foreign relations in
general, rather about international relations of official subjects of international law.°

The rules of contemporary diplomacy law direct the status, functions and the actual
diplomatic activities of organs of foreign relations of states, as subjects of international law.
These rules encompass the norms regarding diplomatic representations and their personnel, also
the norms of privileges and immunities of foreign officials and staffs. Currently, the main treaty
in the field of diplomacy law is the Vienna Convention, which bears a universal character. The
Vienna Convention is one of the most significant international conventions, regulating the
establishment of diplomatic relations between states, the main functions of a diplomatic
mission, the procedure for appointing heads of representation and members of the diplomatic
staff, the number of staff of diplomatic mission and its category, as well as privileges and

immunities of each category and of the diplomatic mission itself, and a number of other issues.

113 Demin op. cit. 8.

114 There is some doctrinal disagreement as to the concept of a ,,source”. Mark E. Villiger: Customary International
Law and Treaties. A Manual on the Theory and Practice of the Interpretation of Sources. Schulthess Kluwer Law
International. The Hague, 1997, 7.

115 Barston op. cit. 3.

116 Science is the study of those judgements, concerning which universal agreement can be obtained. Norman
Campbell op. cit. 27.

117 N. A. Kuchub: Mezhdunarodnoe pravo. (International law.) GOU OGU. Orenburg, 2004, 68.

118 sandrovskii op. cit. 264.

119 Questions regarding whether international law is law were arising even in the twentieth century. Glanville
Williams: International Law and the Controversy concerning the word *Law’. British Year Book of International
Law. 1945, 148.
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There used to be two axioms in international law, concerning ambassadors, namely that
the emissary must be received and that he must suffer no harm in the host country. Nicolson,
giving emphasis to the significance of diplomatic privileges and immunities, expressed that ,, /¢
must soon have been realized that no negotiation could reach a satisfactory conclusion if the
emissaries of either party were murdered on arrival. Thus, the first principle to become firmly
established was that of diplomatic immunity.”*3® Although, the origins of the custom of
diplomatic immunities are still in dispute, namely, whether this practice developed in Greek
city-states or began earlier, in China, India and Egypt.*3!

According to Mingst, whether a hegemon or a group of states resolves a problem in a
certain way, these customs become permanent when more states follow them, and with time,
these customs get codified into law.'3 However, the law, based on customary law, is limited.
On the one hand, these limits occur due to the fact that customary law develops rather slowly.
Besides, the customs become occasionally obsolete.!3® In addition, not all states participate in
the development of laws,'3* based on common law, not to mention their consent regarding those
customs, which became laws, actually, owing to practice, typical for central Europe. The fact
that laws based on customs had not been codified in the beginning, could lead to their
ambiguous interpretation.13

The Statute of the International Court of Justice (ICJ), by and large regarded, as a
complete statement of the sources'® of international law,'®" formulates the two criteria for

definition of custom in international law — general practice, and the acceptance of this practice,

the position of a state in the process of formation of a custom and, accordingly, will testify the absence of the
state’s consent with the emerging norm — opinio non juris. A. V. Troianovskii: Metodologicheskie problemy
ustanovleniia opinio juris. (Methodological problems in establishment of opinio juris.) Naukovii visnik
Mizhnarodnogo gumanitarnogo universitetu. Jurisprudentsiia. No 5, 2013, 303-305.

130 Harold Nicolson: The Evolution of Diplomatic Method. University of Leicester Press. Leicester, 1988, 2.

181 Curt Beck: Amending diplomatic immunity: recent Congressional Proposals. ILSA Journal of International
Law. Vol. 12:117, 1988, 118.

132 There is a widespread opinion that the custom is favorable to the powerful, though. Kolb op. cit. 17.

133 Thirlway points out such a feature of customs, as their ,,fluidity”. Hugh Thirlway: The Sources of International
Law. Oxford University Press. Oxford, 2014, 229.

1341 aw is the principal institution, through which a society can assert its values. Alexander M. Bickel: The morality
of consent. New Haven and London: Yale University Press, New Haven, 1977, 5.

135 Karen A. Mingst: A nemzetkozi kapcsolatok alapjai. (The essentials of international relations.) Napvilag
Kiadd. Budapest, 2011, 211-212.

136 Brownlie notes that the article itself does not refer to ,,sources” and, after a close examination, can not be
regarded as a straightforward enumeration of sources. lan Brownlie: Principles of Public International Law. Oxford
University Press. Oxford, 2007, 5. [Hereinafter: Brownlie: Principles...]

137 1bid.
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international life.2*® The provision to respect the laws of the host country,'4’ viewed by Denza
as the most important of the four general obligations of the diplomatic agent,'*® under the

149 requires demonstration of special circumspection in their actions and in

Vienna Convention,
everyday behavior, also tact and thoughtfulness in conversations and in giving public
statements.*>°

The theory of exterritoriality has outdated, also because it is generally recognized that
diplomatic representations and diplomatic agents have to respect the laws of the receiving
country.®! In this line, enjoying the variety of special protections and privileges in a host state,
the diplomatic representative must adhere to certain customary rules. For example, they are
expected to stay out of the politics of the host state, i.e. to criticize the legislation, personnel, or
policies of the host state is not allowed. The words (speeches, announcements), conveyed by
diplomatic agents, either in oral or written form, could be examined in detail, concerning the
content, which sometimes might be of legal nature.

The importance of additional sources, as diplomatic notes, which had evidenced the
practice of states, issued by governments on different issues, along with the policy statements,
made by the Foreign Offices on such matters, is increasing, because these materials are often
treated, as precedents. The diplomatic notes, addressed by one government to another,
conventionally, contain references of past practice and it is reasonable to give due weight to
precedents in international law, which, by its nature should depend on usage and practice of
nations.!®2

At the same time, the authorities of the host country are required to provide proper
conditions for the activity of the diplomatic mission. The authorities should provide assistance
to the foreign representation in finding the appropriate premises, but do not have to pay the rent
fee. This point sometimes gets essential, like at the beginning of the two thousandth years, for
economic reasons, in Moscow there were closed the embassies of Uganda, Niger, Rwanda,
Togo and Burkina Faso. A number of countries was the debtor of The Main Production and
Commercial Administration for Services to the Diplomatic Corps under the Ministry of Foreign

146 Ustor op. cit. 58.

147 Vienna Convention. Article 41(1).

148 Denza op. cit. 373.

149 Vienna Convention. Article 41(1)(2)(3).

150 petrik op. cit. 45.

181 V. F. Nikitchenko (ed.): Kontrrazvedivatel’nii slovar’. (Counterintelligence dictionary.) Vysshaia
krasnoznamennaia shkola Komiteta Gosudarstvennoi Bezopasnosti pri Sovete Ministrov SSSR im. F. E.
Dzerzhinskogo. Moskva, 1972, 365-366.

152 Sen: A Diplomat’s... XIII.
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I1. 1. 2. International conventions

With the establishment of relations between subjects of international law,'®’ there

appeared the need for their regulation by legal norms®®® and rules of international procedure.

159 160

International law provides a system of rules,*>” governing the conduct of inter-state relations.
In view of that, diplomatic intercourse between states is greatly facilitated by legal principles,
concerning the inviolability of embassy premises and of communications with the home state
and the immunity from legal process of foreign diplomatic representatives in the courts of the
receiving state. International law can also offer an answer®! to the majority of international
disputes,'®? though, in some cases the dispute may not be susceptible of settlement by the
application of legal rules. Therefore, international law can not exist in isolation from the
political factors, operating in the sphere of international relations,®® in particular, in the sphere
of diplomacy.

The rules on diplomatic relations, as the earliest norms of international law, developed
by way of certain habits in relations between the countries that required certain ways of
treatment of delegates and envoys,'% for example, their inviolability, which is the most basic

rule of diplomacy law.!% Thus, the predispositions of standardization and codification of the

157 The greatest single factor in determining a state’s attitude towards international law is its view of where its
interests lie.” Merrills op. cit. 9.

1%8 Scholars note that there is an increasing demand for more empirical legal research, to know how legal decision-
making, legal enforcement, also law in general really works outside the statute. Dame Hazel Genn—Martin
Partington—Sally Wheeler: Law in the real world: improving our understanding of how law works. The Nuffield
Foundation. London, 2006, iii.

159 The different sources of international law are not arranged in a fixed hierarchical order, however. In practice,
supplementing each other, they are applied side by side. In case of a clear conflict, treaties prevail over custom
and custom prevails over general principles of law and the subsidiary sources. Peter Malanczuk: Akehurst’s
Modern Introduction to International Law. Routledge. London, 1997, 57.

160 Boyle and Chinkin, speaking of reform of international law-making, note that the international legal system
moved far beyond the traditional categorization of the sources of international law in the Statute of the International
Court of Justice and engendered flexibility in this regard. The new instruments include such techniques, as opting
into (or out) treaty amendments that allow for technical changes, or extension to the scope of existing treaties,
without the need for adoption of formal processes, such as diplomatic conferences. A future question that arises is
who determines an instrument to be law-making, since it is no longer the case that such decisions are made by
heads of governments or Ministers of Foreign Affairs. Boyle—Chinkin op. cit. 35.

161 Abashidze asserts that international law has no alternative. A. H. Abashidze: Sokhranit li mezhdunarodnoe
pravo aktivnuiu reguliruiushchuiu funktsiiu v globaliziruiushchem mire? (Will international law preserve its active
regulative function in the globalizing world?) In: K. A. Bekiashev (ed.): Budushchee mezhdunarodnogo prava.
(The future of international law.) ,,O000 Prospekt”. Moskva, 2016, 21.

162 Crawford states that every second problem in our world is an international one. James Crawford: Brownlie’s
Principles of Public International Law. Oxford University Press. Oxford, 2012, xviii.

163 D, W. Greig: International Law. Butterworth&Co. Publishers Ltd. London, 1976, 1.

164 David Elgavish: Did Diplomatic Immunity Exist in the Ancient Near East? Journal of the History of
International Law. Vol. 2, No 1, 2000, 73.

185 Denza op. cit. 210.
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countries,’® is the Vienna Protocol as of 7 March, 1815 on the ranks of diplomatic
representatives, completed by the Aachen Protocol in 1818, concluded by Britain, France,
Russia, Austria and Prussia,'’® the so-called Concert of Europe.t’’

The other endeavor of codification of diplomacy law was made by the League of Nations
of Great Britain in the 1920s.178 Partial official codification of diplomacy law was first made
on a regional scale in Latin America by the Convention regarding Diplomatic Officers in
1928.17° Presently, diplomacy law is generally codified. Before the creation of the Vienna
Convention, the two most important documents were the Havana Convention'® and the
Harvard Research Draft Convention on Diplomatic Privileges and Immunities.'® The Research
in International Law, organized by the Harvard Law School, had prepared this draft, along with
some others, in anticipation of the first Conference for the Codification of International Law
that took place in The Hague in March 1930. The drafts, as a rule, were intended not to be
limited to the statement of existing international law,'8 but to contain certain provisions,®
which would formulate new law.184

The modern stage of codification of diplomacy law refers to 1949, when the United
Nations Commission on International Law called the matter of diplomatic and consular
relations between States among the first issues to be codified. In 1954, writing on the future

systematization of the law of diplomatic immunity, Lauterpacht stressed that the codification

175 The monarchial Europe only appeared to be homogenous, having political, social, economic and intellectual
differences, in fact. What they had in common was royal despotism, aristocratic privilege and bureaucracy.
Frangois Fejto (ed.): The opening of an era: 1848. Allan Wingate. London, 1948, 3.

176 Marek St. Korowicz: Introduction to International Law: Present Conceptions Of International Law In Theory
And Practice. Springer Science&Business Media. Dordrecht, 2013, 267.

17 Haraszti-Herczegh-Nagy op. cit. 47.

18 Report of the Committee of Experts for the Progressive Codification of International Law.
Pub.C.196.M.70.1927.V.

179 Convention regarding Diplomatic Officers, ratified by Act No. 72 of 19 December, 1928. Signed in Havana on
20 February, 1928. [Hereinafter: Havana Convention.]

180 Simbeye notes that the Havana Convention did not differentiate between criminal and civil jurisdiction and
thus seemed to take the absolute stance. Simbeye op. cit. 99.

181 Research in International Law. Draft of Conventions Prepared for the Codification of International Law.
Harvard Law School. Cambridge, 1932. The American Journal of International Law. Supplement: Research in
International Law. American Society of International Law. VVol. 26, No 1, 1932.

182 International law, in its turn, can not be defined only as a set of legal rules, applicable in the international
society. By its generality and neutrality, this branch of law takes into account the changes of international realities
and therefore, the evolution of the matter, i. e. the historical development. Ferhat Horchani: Les sources du Droit
International Public. (Sources of International Public Law.) L. G. D. J-C. P. U-DELTA. Paris—el Manar—
Beyrouth, 2008, 18.

183 Sandstrom, Special rapporteur suggested some additional articles into the draft of the Vienna Convention: ,, If
a State applies a rule of the draft narrowly, the other States shall not be bound, vis-a-vis that State, to apply it
more liberally.” and ,, Two more States may agree to extend the privileges and immunities referred to in the draft
and the classes of persons for the benefit thereof.” Draft articles concerning diplomatic intercourse and
immunities. Yearbook of the International Law Commission. Documents of the tenth session including the report
of the Commission to the General Assembly. Doc. A/CN.4/116/Add.2. Vol. 1. 1958, 19.

184 Columbia Law Review. Columbia Law Review Association, Inc. Vol. 30, No 1. January, 1930, 142.
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provisions in the Convention, which would limit its parties in settling questions of diplomatic
relations, entering into agreements with other parties or with each other.°

The International Law Commission, working on the draft of the Vienna Convention,
took into consideration both the theory of functionality and the idea of representative character
of the head of mission, which was finally conveyed in the introduction part: ,, ... the purpose of
such privileges and immunities... to ensure the efficient performance of the functions of
diplomatic missions as representing States.”*°* The diplomatic privileges and immunities, were
established by the Vienna Convention in large part, being granted to foreign representatives,
depending on their rank and also, contingent to the amount of immunity they need to efficiently
perform their official duties. The international community strived for development of a
commonly acknowledged set of norms that would govern the conduct and privileges of foreign
diplomats. These rules and guidelines were intended to endorse and preserve diplomacy.
(However, experts note that there is an unresolved ambiguity in the Vienna Convention whether
the granted immunities are those of the sending state, the diplomatic mission or individually, of
the diplomatic agent.)?

Furthermore, the International Court decided in 1980 that ,, the rules of diplomacy law,
in short, constitute a self-contained regime, which on the one hand, lays down the receiving
state’s obligations regarding the facilities, privileges and immunities to be accorded to
diplomatic missions and, on the other, foresees their possible abuse by members of the mission
and specifies the means at the disposal of the receiving state to counter any such abuse.”’**

Additional international legal sources of diplomacy law, regarding diplomatic privileges
and immunities, besides the Vienna and the Havana Conventions are the Convention on the
Prevention and Punishment of Crimes against Internationally Protected Persons, including
Diplomatic Agents (considered with more attention in Chapter V. 4. on international protection
of diplomatic agents). Diplomacy law had been also developed and codified by certain
authorities. Among these bodies, we find the International Law Committee of the United
Nations, which codified a good number of conventions, based on customary law. These

conventions include besides the Vienna Convention on Diplomatic Relations and the Vienna

190 Ustor op. cit. 57.

191 \VVienna Convention. Preamble.

192 Fox op. cit. 455.

198 The American Hostages Case op. cit. 3.
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they should be applied.?®® In cases of collisions with jus cogens?®* norms,?® the jus cogens
rules?® override the related provisions of the treaty.?” The International Law Commission
pointed out a generally accepted principle that when several norms stand on one issue, they
should to the possible extent be interpreted, so as to give rise to a single set of attuned
obligations, also that there is not necessary that a conflict of norms would take place, it may
occur that one of the rules assists in the interpretation of the other rule.

It seems that the world has not changed so drastically yet, as in recent decades.
International law contains among its principles and concepts, the content of world-shaking
movements.2%® Law of our days must face some serious challenges, generated by the appearance
of globalization, internet, environmental problems and above all, the high-level specialization
in almost every field of life.?%° Globalization is transforming the world?*® and we are along the
road, on which the international society of states?*! is becoming a world society.?*2 A peacefully
international society is only possible, when it is based upon the law, and such a basis must be
established in conformity with factual reality. Therefore, if international law failed to influence

and to regulate adequately the course of internationalal relations, it would lose its value.?*®

208 Thirlway op. cit. 133.

204 |_ukashuk believed that imperative norms existed in international law in the remote past already, for without
them any kind of law and order would be doubtful. I. I. Lukashuk: Mekhanizm mezhdunarodno-pravovogo
regulirovaniia. (Mechanism of international-legal regulation.) Vyshcha shkola. Kiev, 1980, 47.

205 The International Law Commission admitted that , there is not as yet any generally accepted criterion by which
to identify a general rule of international law as having the character of jus cogens.” Eric Suy: 1969 Vienna
Convention. Article 53. Treaties conflicting with a preemptory norm of general international law (‘jus cogens’).
In: Olivier Corten—Pierre Klein (eds.): The Vienna Conventions on the Law of Treaties. A Commentary. Volume
I1. Oxford University Press. New York, 2011, 1227.

206 Cassese, sharing the pessimistic view on the contemporary condition of international law and international
community, resumung that many of promising international legal projects, in particular, jus cogens and erga omnes
turned to be not very successful. G. 1. Bogush: Antonio Cassese (1937-2011): uchenyi, iurist, gumanist. (Antonio
Cassese (1937-2011): scholar, jurist, humanist.) In: S. V. Kivalov (ch. ed.): Al’manakh mezhdunarodnogo prava.
Vypusk 3. ,,Feniks”. Odessa, 2011, 169.

207 VVienna Convention on the Law of Treaties. Article 53.

208 Bjll Bowring: The Degradation of the International Legal Order? The Rehabilitation of Law and the Possibility
of Politics. Routledge-Cavendish. New York, 2008, 208.

209 Attila Bado—Matyas Bence: Reforming the Hungarian Lay Justice System. In: Péter Cserne—Istvan H. Szilagyi—
Miklos Konczol-Maté Paksy—Péter Takacs-Szilard Tattay (eds.): Theatrvm legale mvndi. Symbola Cs. Varga
oblata. Szent Istvan Tarsulat. Budapest, 2007, 12.

210 According to the negative opinions about globalization, ,, We can now posit a fourth generation of rights: rights
that justify military intervention in the name of humanity.” Adam Gearey: Globalization and Law: Trade, Rights,
War. Rowman&Littlefield Publishers, Inc. Lanham, 2005, 14.

211 International society is seen, as an imagined community, with an existence in the life-worlds of statesmen. Iver
B. Neumann: John Vincent and the English School of International Relations. In: Iver B. Neumann—Ole Waever
(eds.): The Future of International Relations. Routledge, New York, 2001, 40.

212 paul Sharp—Geoffrey Wiseman (eds.): The Diplomatic Corps as an Institution of International Society. Palgrave
Macmillan. New York, 2007, 277.

213 Chris N. Okeke: Controversial subjects of contemporary international law. Rotterdam University Press.
Rotterdam, 1974, 217.
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the termination of an extradition treaty may result in an accused person avoiding prosecution
abroad.??

States have always had to take into account the requirements of membership of the
international society. The principles of sovereignty, inviolability and non-interference in the
domestic affairs of other countries are the foundations upon which the international state system
is built. In this course, the wider duties of states include cooperation with other states, whenever
it is possible, obedience to international law.??* For rules of law to exist, it is enough for states
to appeal to doctrines of pacta sunt servanda and rebus sic stantibus,??® and abstention from
(forcible) intervention in the affairs of others.??® (Modern international law forbids war, as a
means of settlement of international disputes, which conflicts should be resolved by peaceful
instruments only, for example, diplomatic negotiations.)??’

Nevertheless, the proposition that states may be held accountable under international
law by arbitral tribunals, created by treaty is neither new, nor radical. There were hundreds of
such cases in the nineteenth century and the defendant states were of all types: rich and
powerful, European or ex-colonial. Therefore, such a mechanism of holding states

answerable?28

is not an invention.??® Contemporary international law codified principles or
formalized concepts, the existence of which dates back to the first organized human
communities, such as the inviolability of ambassadors, pacta sunt servanda, the concept of just
war and the protection of human rights (., you shall not murder ), and others.?%

There are instances, when an ambassador, who finds himself aggrieved over a
promotion or other matters, takes remedy to judicial appeal, in consonance with the procedures

of the related state. For example, most of such cases in India go at first to a Civil Administrative

23 F. A. Mann: Foreign Affairs in English Courts. Clarendon Press. Oxford, 1986, 8. [Hereinafter: Mann:
Foreign...]

224 The growing necessity of peaceful cooperation between all nations nowadays has pushed to some extend to the
background the endless doctrinal disputes concerning the basis of international law. Karol Wolfke: Custom in
Present International Law. Martinus Nijhoff Publishers. Dordrecht, 1993, 172-173.

225 Anthony Carty: The decay of international law? Manchester University Press. Manchester, 1986, 66.

226 Smith-Light op. cit. 3-6.

227 Jellinek considers war, as the first and the oldest form of international legal coexistence of peoples. Cited by
Cherkes in: M. E. Cherkes: Mezhdunarodnoe gumanitarnoe pravo. (International humanitarian law.) In: S. V.
Kivalov (ch. ed.): Al’'manakh mezhdunarodnogo prava. Vypusk 1. ,,Feniks”. Odessa, 2009, 104.

228 Byt the truth is that international tribunals tend to irritate responsible states — whether they rich or poor — in
individual cases. Hitherto, the decisions of international tribunals should be respected by states, in order to achieve
the long-term benefits of the rule of law: ,, Respect for settled and legitimate expectations is a precondition for
healthy international relations.” Jan Paulsson: Denial of Justice in International Law. Cambridge University Press.
Cambridge, 2005, 261-263.

229 Under international law, the general notion of denial of justice generates liability, whenever an uncorrected
national judgement is vitiated by fundamental unfairness. Thus it must be, as long as international law does not
impose specific supranational procedural rules in the form of treaties. Paulsson op. cit. 5.

230 Horchani op. cit. 20-21.
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Over the past years, the role of judges has been expanding worldwide, even on
constitutional and political issues. Judicialization is also the main consequence of a new

cosmopolitan legalism.?®” The judges have a dominant role in setting policy?®

and taking part
in all major institutional and social issues. Joyner asserts that it is important, on the other hand,
not to overrate judicial decisions and arbitral awards, as sources of international law, for each
case is decided on its own merits and the decision affects only the states, involved in each
particular case. (Henry Kissinger, himself the subject of judicial and activist interest for his
actions while in office, was among those diplomats, who, in one of his works, warned of the
risks of judicial tyranny and the use of the principle of universal jurisdiction, as means of
settling political scores.) 2°

In addition, analytical deductions can not obligate national governments and create or
codify international legal rules. Governments may adopt these interpretations and suggestions
on the application of international legal rules to foreign policy.?*° Akehurst points out that many
of the rules of international law on topics, such as diplomatic immunity, have been developed
by judgments of national courts and such judgments should be used with caution. The judges
may look, as if they applied international law, when, in fact, they applied some peculiar rule of
their own national law.?*! In this way, the nature and extent of the inviolability, granted to a
diplomatic agent in transit, often defined by the courts of these countries.?*2

International law provides standards, by which national systems can be judged from
outside. Sources of contemporary diplomacy law in general, besides international norms, found
in customs and international agreements, also encompass regulations and decisions of

international conferences and organizations governing relations of a diplomatic nature.?*®

237 Mario P. Chiti: Judicial and Political Power: Where is the Dividing Line? A Praise for Judicialization and for
Judicial Restraint. European Public Law. Vol. 21, No. 4. December 2015, 406.

238 _aw is an attempt to speak right to might, or truth to power, and the lawyer’s role is to facilitate this with ever
greater facility. Jason A. Beckett: Faith and resignation. A journey through international law. Matthew Stone—Illan
rua Wall-Costas Douzinas op. cit. 145.

239 Henry Kissinger: The Pitfalls of Universal Jurisdiction. Foreign Affairs, 80(4), July-August 2001, 86-96.

240 Joyner shares the point of view, according to which this source, besides judicial decisions of national and
international courts, also includes teachings and writings of the most highly qualified jurists and publicists.
Christopher C. Joyner: International Law in the 21st Century. Rowman&Littlefield Publishers, Inc. Lanham, 2005,
14.

241 Malanczuk op. cit. 51.

242 The decisions of courts may not always be welcome, for example, when an accused is released from the
jurisdiction, however, the courts have the opportunity, occasionally, to develop clear rules. Jonathan Brown:
Diplomatic Immunity: State Practice under the Vienna Convention on Diplomatic Relations. The International and
Comparative Law Quarterly. Vol. 37, No. 1. January, 1988, 59. [Hereinafter: Brown: Diplomatic ...]

23 | The source of international law is a way of confirmation of legal rulings. ” Vasil’eva—Bakinovskaia op. cit.
43.
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these issues, initially emerged in the national law, and then came to international law, as
customary norms.24

In this way, national legislation, together with judicial precedents and diplomatic
practice, certainly plays an essential role in the establishment of norms of international law,
without being formal sources of international law.2*® Furthermore, international law is
observed, studies show, to approximately the same degree, as domestic law. In fact, law is about
as essential in providing order and predictability to international relations, as it is for domestic
relations.*®

States, handling contentious issues in a similar way, create a so-called parallel
legislation, which would subsequently get enshrined in international law first in the form of
international customs, and then, after their general admission, as ordinary or conventional
standards, they will become norms of international law. These are national norms, the most
appropriate in terms of practice, the example for which is the legislation of an other state. Such
norms function, as the generally accepted international rules that govern the norms of
diplomacy law (also the movement in the air space,?° navigation rules, and maritime law).

A special feature of the system of sources of diplomacy law is that it includes, along
with sources, such as international order and international agreement, acts of national
legislation. The part of legal sources, related to domestic law, is linked to branches of law, like
constitutional law, administrative law, public service and others.?%

Initially, according to Zoller, it was national law that contributed to the customary
formation of the diplomatic status. Two texts in this regard deserve to be recalled. One is the
Dutch proclamation as of 29 March, 16512°2 that forbade the arrest of diplomats and their
servants, also the seizure of their property. The other document is the aforementioned famous

Diplomatic Privileges Act of 1708, affirming the ,,sacred and inviolable” character of rights and

247 Marchenko op. cit. 47.

248 Tunkin op. cit. 209-211.

249 Roskin—-Berry op. cit. 301.

250 The law of international spaces requires the establishment of uniform international legislation, administration
and adjudication. The maintenance of the balance of power in international spaces constitutes the main objectives
of the common legal regime of international spaces. John Kish: The Law of International Spaces. A. W. Sijthoff.
Leiden, 1973, 1-3.

251 Martonyi affirms that the traditional dividing line between the international and national regulations is
increasingly blurred. The universal principles, theorems, practices and international norms, also regulations, which
express them, are being enforced in a unity that is difficult to separate, along with the national regulations and with
the regulations under and outside the state. Martonyi op. cit. 87.

22 The Act of Abjuration was the declaration of independence by many of the provinces of the
Netherlands from Spain in 1581, during the Dutch Revolt, signed on 26 July, 1581 in The Hague. Stephen E.
Lucas: The ,Plakkaat van Verlatinge”: A Neglected Model for the American Declaration of Independence.
Rosemarijn Hofte—Johanna In: C. Kardux (eds.): Connecting Cultures: The Netherlands in Five Centuries of
Transatlantic Exchange. Paperback. Amsterdam, 1994, 189-207.

42


https://en.wikipedia.org/wiki/Declaration_of_independence
https://en.wikipedia.org/wiki/Provinces_of_the_Netherlands
https://en.wikipedia.org/wiki/Provinces_of_the_Netherlands
https://en.wikipedia.org/wiki/Spain
https://en.wikipedia.org/wiki/Dutch_Revolt
https://en.wikipedia.org/wiki/The_Hague

DOI: 10.15774/PPKE.JAK.2017.003

43



DOI: 10.15774/PPKE.JAK.2017.003

the host country. In the late 1990s, this unofficial ban was eventually unofficially canceled.
Since then, the restrictions applied only to those persons, who had access to state secrets.?®

With reference to sources and subjects of diplomacy law, regarding privileges and
immunities of diplomatic agents, relevant national regulations are important, as well, which
could provide supplementary benefits to envoys, also additional means of their protection.
Under the current state of world affairs, diplomats needed to be protected well, due to their very
delicate status. In addition to international treaties, as the leading sources of diplomacy law,
national legislation of states reproduces the main provisions of diplomacy law and in some
cases establishes their more detailed regulation, as well as manages the issues that do not get a
solution in public international law.

Ustor agrees that although diplomacy law is part of international law, the latter does not
regulate exhaustively all aspects of diplomacy law. There are individual areas, such as customs
and tax provisions, where there is no uniformed practice yet, and the provisions of international
law and the Vienna Convention do not solve all the questions. Especially in these areas, internal
state regulations could influence the development of international law, provided these
regulations might originate customary international law by development of a uniformed
practice. In this sense, the jurisprudence of national courts could also have an indirect effect on

diplomacy law.?*°

Thus, the bilateral agreements on establishment of diplomatic relations,?®°

also belong
to additional international legal sources of diplomacy law, regarding diplomatic privileges and
immunities. (The national legal sources might also include a number of regulations of
subordinate character.) The particularities of the diplomatic service of state are stipulated, for
example in Russia, by the Resolution of the President of the Russian Federation No 272, No
271 as of March 14, 1995 that approves the Regulation on the Ministry of Foreign Affairs of
the Russian Federation; Presidential Resolution 1996 ,,On the coordinating role of the Ministry
of Foreign Affairs of the Russian Federation in implementation of unified foreign policy of the
Russian Federation” No 375 as of 12 March; Resolution of the President of the Russian

Federation ,,On the procedure of assigning and maintaining of diplomatic ranks” No 1371 as of

15 October, 1999 and other regulations, along with the Vienna Convention.

258 T ukashuk: Mezhdunarodnoe. .. 89.

259 Ustor op. cit. 59.

260 For example, bilateral agreements on diplomatic relations between Russia and Azerbaijan, Armenia, Denmark,
Georgia, Kazakhstan, Kyrgyzstan, Moldova, Tajikistan, Turkmenistan, Uzbekistan, Ukraine, and other states.
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obligations, privileges, allowance and compensation®® system, also labor achievements,

incentives and awards of diplomatic representatives, for example: Argentina,?® Armenia,?’

268 272 273

Estonia,?® Germany,?®® Great Britain,?® Kazakhstan,?’* Kyrgyzstan, Moldova,
Tajikistan,?’* Turkmenistan,?” and the United States.?’®

In Canada, the Foreign Missions and International Organizations Act,?”” implementing
the Vienna Convention, also provides qualified immunity to foreign diplomatic members of the
administrative and technical staff, and members of the service staff. (The Vienna Convention
does not apply to foreign sovereigns themselves or their property.)?’®

In Hungary, the new law on foreign representations and long-term foreign service, is
aimed at regulation of the work of foreign representations, creating the conditions of a single
administration for foreign affairs, which encompasses foreign economy, also cultural and
science diplomacy. This law introduces a uniform regulation, expanding tasks and instruments
of the foreign policy of Hungary.?”® The tasks, while aimed at representation and protection of
the effective representation of Hungary abroad, comprise the consecutive representation of
Hungarian stand and interests abroad.?®

Notwithstanding, the questions of diplomatic protocol and ceremonial are still regulated
by customary law. In opinion of Ustor, internal legislation of certain states is not a source of

diplomacy law. There is no doubt, however, that in many respects diplomacy law is realized in

265 Compensation used to describe reparation in the narrow sense of the payment of money, as a ,,valuation” of the
wrong done. Brownlie: State... 199.

266 The law of Argentina ,,On the foreign service” No. 20957 as of 22 May, 1975.

267 Act of the Republic of Armenia ,,On diplomatic service” LA-249 as of 21 November, 2001.

268 Foreign Relations Act of Estonia as of 10 May, 2006.

269 Foreign Service Act of the Federal Republic of Germany as of 20 June, 2002.

210 An Act to amend the law on diplomatic privileges and immunities by giving effect to the Vienna Convention
on Diplomatic Relations, and for purposes connected therewith.” Diplomatic Privileges Act of Great Britain as of
31 July, 1964.

271 Act of the Republic of Kazakhstan ,,On diplomatic service of the Republic of Kazakhstan” No 299-11 as of 7
March, 2002.

212 Act of the Kyrgyz Republic ,,On diplomatic service” as of 28 June, 2002.

213 Act of the Republic of Moldova ,,On diplomatic service” No 761-XV as of 27 December, 2001.

214 Act of the Republic of Tajikistan ,,On diplomatic service” No 276 as of 5 November, 2002.

215 Act of Turkmenistan ,,On diplomatic service” as of 19 December, 2000.

276 Foreign Service Act of 1980. (P.L. 96-465) of the United States of America.

217 The Foreign Missions and International Organizations Act. (CAN) S.C. 1991, c. 41, Part 1.

218 Margaret Buist: Halsbury’s Laws of Canada: conflict of Laws. Lexis Nexis Canada Inc. Markham, 2011, 23.
219 2016. évi LXXIIL torvény a kiilképviseletekrdl és a tartos kiilszolgalatrol. (2016. LXXIII Law on foreign
representations and long-term foreign service.) Adopted on 13 June, 2016 in Budapest. Magyar K6z16ny. No 90,
23 June, 2016.

280 The new act, focusing on the creation of a transparent, uniform and stable long-term foreign service system,
considers among its key objectives also the reduction of bureaucracy, at the same time increasing the effectiveness
of the control of foreign representations of Hungary. Ibid.
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of a diplomatic mission, turns to be a perplexing situation, relating to a diplomat’s status in the
receiving state. The presented case was addressed according to standards of customary
international law. Boris Bakhmeteff was an Ambassador, representing the Russian Government
in Washington, namely the Kerensky régime, which existed for a few months only, until it was
overthrown in October 1917. This revolutionary event was followed by a period of uncertainty
in Washington. The United States had found themselves in an awkward position regarding
Bakhmeteff’s status. Nevertheless, the American authorities did not suspend the official
intercourse with the Ambassador. The situation cleared with the establishment of the Russian
Soviet Republic in November 1917. By Hershey, who found this case with Bakhmeteff
,.strange”,?® as long as the American Government continued to recognize the Ambassador, he
was entitled to diplomatic privileges and immunities, at least by custom and courtesy.?’

Sometime later, the perplexing situation over the change in the Russian Government
and recognition of the successor of the Provisional Government of Russia, resulted in a suit at
law, where the main question was over recovery of the private deposit of the Russian
Government with the New York bank, due to the occurrence of the new assignment, made by
the Russian Soviet Government to the United States of the right of the new Russian Government
to the bank account. The bank account in question was opened in 1916 by the Imperial Russian
Government and despite of the fact that the Soviet Government dismissed Bakhmeteff, as
Ambassador in 1917, the United States continued to recognize him, as Ambassador until
1922.%88

From 1917 to 1933, the United States declined to recognize the Soviet Government or
to receive its accredited representative and so, certified in litigations pending in the federal
courts. In 1933, the United States recognized the Soviet Government and took from it an
assignment of all amounts admitted to be due that may be found to be due, as the successor of
prior Governments of Russia, or otherwise, from American nationals, including corporations.?°

In this situation, the case was reminded to the Court of Appeals for further proceedings.

286 Amos S. Hershey: The Status of Mr. Bakhmeteff, The Russian Ambassador in Washington. The American
Journal of International Law. Vol. 16, No 3, 1922, 426.

287 Hershey op. cit. 426-428.

288 After the retirement of Bakhmeteff as Ambassador, the United States continued to recognize him, as custodian
of Russian property in the United States.

289 The Court found that ,, What government is to be regarded here as representative of a foreign sovereign state
is a political rather than a judicial question, and is to be determined by the political department of the
government.”, having concluded that ,, ... the recognition of the Soviet Government left unaffected those legal
consequences of the previous recognition of the Provisional Government and its representatives, which attached
to action taken here prior to the later recognition. ” Guaranty Trust Co. of New York v. United States. 304 U. S.
126 (58 S.Ct. 785, 82 L.Ed. 1224).
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diplomats are attributable to the sending state. Thus, the judicial proceedings against diplomats
or former diplomats come, in their effects, close to proceeding against the sending state —
continuing diplomatic immunity for official acts serves to protect the sending state itself, as
concluded by O’Keefe. In a sum, the complainant acted in the exercise of his official functions
as a member of the diplomatic mission, within the scope of the Vienna Convention,?*® because
he had been charged with an omission that was within the scope of his responsibility, as
Ambassador, and which is to that extent was attributable to the sending state.?%

In 1980, two Iraqi diplomats, accredited to the Government of German Democratic
Republic in East Berlin, were arrested by the police of West Berlin for delivery of explosives
to a person, who planned a bomb attack in West Berlin. The case was decided by the Senate of
West Berlin, as a result of which, the two diplomats were expelled.?®” The deportation of the

Iraqi diplomats in September 1980 was attributed to reasons of security?®® 299

and foreign policy.

On the topic of controversies, related to purchase or rent of property to foreign
embassies, in Agbor v. Metropolitan Police Commissioner,*® the Metropolitan Police acted,
following the norms of diplomatic privileges, regarding the provisions of the Vienna
Convention, relying on which proved to be a mistake in this case. Mrs. Agbor, together with
her family moved into the flat, previously occupied by a diplomatic attaché of the Nigerian
Federal Government in London. The Nigerian High Commissioner refused to test in the courts
the right of Mrs. Agbor to occupy the flat and invoked the assistance of H. M. Government,
referring to the provisions of the Vienna Convention,*** resulted in the eviction of Mrs. Agbor
and her family. Eventually, the Court of Appeal finally ordered the defendant to restore Mrs.
Agbor’s possession of the flat, on the ground that the High Commissioner was not entitled to
invoke the Vienna Convention in that case. The flat in question was not the ,, private residence
of a diplomatic agent”, since the attaché had finally left the premises. Consequently, neither
the High Commissioner, nor the Metropolitan Police had the right to cite the Vienna
Convention.

In 1997, the Israeli President held that a rental agreement was a contract subject to

2% |bid.

2% Roger O’Keefe: ,,Immunity Ratione Materiae from Foreign Criminal Jurisdiction and the Concept of ‘Acts
Performed in an Official Capacity’.” Report, given at ,Jmmunity ratione materiae of state officials from foreign
criminal jurisdiction.” Material of the seminar, held on 21 March, 2014 in Strashourg, 6.

297 Charles Rousseau: Chronique des faits internationaux. (Chronicle of international facts.) Revue Générale de
Droit International Public, 83/351. 1980, 364.

2% Security is what a country does to safeguard its sovereignty. Roskin—Berry op. cit. 196.

29 Friedo Sachser: Federal Republic of Germany. Domestic Affairs. American Jewish Yearbook. 1982, 205-206.
300 Aghor v. Metropolitan Police Commissioner [1969] 2 All E. R. 707.

301 Vienna Convention. Articles 22(2), 30(1).
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II1. Theoretical basis of the institution of diplomatic privileges and

immunities

I11. 1. The origin of the métier of the diplomat and the institution of

diplomatic privileges and immunities

I11. 1. 1. The basic concepts and terms of diplomacy, with regard to diplomatic

privileges and immunities

To begin the examination of the matter of diplomatic privileges and immunities, it is
necessary to have a deeper insight into this domain of international law and consider the legal
origins of the subject, along with its historical evolution, mentioning the main stages, paying
some attention to the emergence of the métier of the diplomat,®® itself. Further, the
historiographical outline of the subject will be presented. However, due to the limits of volume,
a detailed description of the history of development of this institution is not feasible on the
pages of the present work, only the most relevant stages are given prominence to. The general
development of diplomatic privileges and immunities will be reviewed, highlighting some
related notable historical moments, fragments and cases, worth elaborating on.

Investigating the question of international legal regulation of diplomatic privileges and
immunities, the exploration will start with elaboration on the concept of the diplomat, along
with certain corresponding terms, before moving next to the particular aspects of the researched
topic of diplomatic privileges and immunities. Accordingly, this section is also devoted to the
transformation of the notion of the diplomat, presenting how it was perceived then and now. In
the present thesis, the words ,,envoy”, ,,mercury”, ,,emissary”, ,,legate”, ,,ambassador”, ,,foreign
representative”, ,.delegate”, ,diplomatic agent”, ,diplomatic servant”, ,foreign officer”,
,official” are used interchangeably with the word ,,diplomat”, referring to career diplomats —

state officials, who represent their country abroad, as members of Diplomatic Corps.

306 According to the belief of the author, to be a real ,,diplomat” is not a mere profession, rather a true métier, i. e.
both an occupation and a vocation.
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agents. Every state may well create its own rules.3!® Obviously, even the most skillful diplomat
can not reverse the general course of history. Yet, if a diplomat is smart, flexible, energetic,
courageous, well understands his opponent’s psychology, enjoys trust of his environment and
respect of his adversaries, he often capable to achieve a positive outcome, or at least an
acceptable compromise, where a diplomat, lacking these qualities would fail.32° In this fashion,
Calliéres, claims that diplomacy should be a separate profession.>?!

The title of ambassador3??

is the title, traditionally given to a diplomatic agent of the
highest class in inter-state relations. The Vienna Convention avoids application of this term,
speaking only about the head of the mission.3?® In the face of the fact that heads of most
diplomatic missions continued to be styled ambassadors, this title is occasionally conferred, as
it had been in the past, on persons rather of special, than permanent missions or ,,at large”, and
is employed also simply to designate a domestic rank in the diplomatic services of some
states.3?* An ambassador®? is a diplomatic agent of the highest rank,3? viewed by Wotton, as
,,one official the state cannot do without”.3?" The difference between the ranks of envoys has
been established due to diplomatic protocol®? and not due to law.3?°

The head of mission is the person, who has been entrusted by the sending state to pursue
an activity in that capacity. The head of mission may have different titles, for example,
Ambassador, Envoy Extraordinary, Minister Plenipotentiary, chargé d’affaires or permanent
representative, Members of the mission, according to the Vienna Convention, are the head of

mission and the staff members of the diplomatic representation.3°

319 Jennings—Watts op. cit. 1054.

320 T, M. Maiszkii: Egy szovjet diplomata visszaemlékezései. (Memoires of a Soviet diplomat.) Gondolat-Kossuth.
Budapest, 1975, 87.

821 ... seeing the qualifications and learning that are necessary for the forming of good ministers are of a very
large extent, they are sufficient of themselves to take up a man’s whole time, and their functions are of importance
enough to make a profession by itself; so that those that set themselves apart for that service ought not to be
distracted by other employments which have no manner of affinity with such sort of business.” Frangois de
Calliéres: The Art of Negotiating with Sovereign Princes. Berridge: Diplomatic Classics... 140-141.

322 The term is less commonly used for the designation of delegates to organs of international organizations, and
never for representatives of such organizations. John P. Grant-J. Craig Barker (eds.): Parry&Grant Encyclopaedic
Dictionary of International Law. Oxford University Press Inc. New York, 2009, 26.

323 VVienna Convention. Article 1(a).

324 Grant-Barker op. cit. 26.

325 Berridge (ed.): Diplomatic Classics... 5.

326 |International practice shows that accreditation of a citizen of the host country as an ambassador, is not applied.
I. A. Melikhov: Lichnoszt’ v diplomatii. Na istoricheskikh paralleliakh. (The individual in diplomacy. On
historical parallels.) Vostok-Zapad. Moskva, 2011, 21.

327 Freeman: The Diplomat’s... 9.

328 The norms of international courtesy and rules of protocol constitute the foundation of the whole system of
diplomatic privileges and immunities, however, the matter of grounds for binding force of international courtesy
and protocol is an other complex theoretical and practical question.

829D, P. O’Connell: International Law. Volume 1. Stevens&Sons. London, 1970, 894.

330 Vienna Convention. Article 1(b).
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and the members of the staff of the mission. The latter include the members of the diplomatic
staff and of the (domestic) service staff.>*

It has to be emphasized here that from the point of view of diplomatic privileges and
immunities, there is no difference between diplomats in terms of their rank. The offered cases
and examples of the present dissertation involve both heads of mission®*® (ambassadors) and
diplomatic agents — members of diplomatic staff¥ illustrating the state of affairs that
diplomatic class rank has no significance from the point of view of diplomatic privileges and
immunities. The selected illustrations are presented in chronological order, which seemed to be
the most logical organization, in terms of structure, narration and traceability of this work,
exemplifying the advancement of diplomatic privileges and immunities, attributed to career
diplomats. Accordingly, the cases, involved heads of missions will alternate with cases, linked
to members of diplomatic staff.

Military attaché is a member of staff of a diplomatic mission, who represents the armed
forces of his country.®*! To appoint an individual person, as a military naval or air attaché, the
sending state, customarily, requests the agreement of the relevant organs of the receiving state.
The military attaché is officially assumed his functions, from the moment he paid a visit to the
head of foreign relations division of the military department. The military attaché has a staff of
his assistants, technical and operating personnel, altogether enjoying diplomatic privileges and
immunities. %2 The corps of military attachés, in a narrow sense, encompasses all military
attachés of diplomatic representations in the receiving state.3*3

It had long been practice in most states to maintain a list or register of the personnel of
foreign diplomatic missions®** — the so-called ,.diplomatic list”. The obligation on notification
on personnel appointments and movements contained in the Vienna Convention,®*® gave the
diplomatic list more significance, not least in indicating these entitled to diplomatic privileges

and immunities.36

338 Greig op. cit. 135.

339 Vienna Convention. Article 1(a).

340 Doc. cit. Article 1(d).

341 The military attaché consults the head of diplomatic representation on military related issues and officially
gathers open information about the military forces of the receiving state, for example, studies periodic press and
open print media, listening to radio emissions, watching television programs, non-secret documentaries, attending
parades, exhibitions, public lectures. Nikitchenko op. cit. 56.

342 |bid.

343 Nikitchenko op. cit. 144.

344 John P. Grant-J. Craig Barker (eds.): Parry&Grant Encyclopaedic Dictionary of International Law. Oxford
University Press Inc. New York, 2009, 155.

35 Vienna Convention. Article 10.

346 Grant-Barker op. cit. 155; Denza op. cit. 88-90.
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enemies, who could not claim the protection of the law, at all. The envoys without the
requirement of their inviolability, would have no legal protection and would be left completely
to the disposal of arbitrariness of public authorities and private persons.’

The messengers could pass freely through the hostile territories. The delivery of the
messages and the reception of such envoys were carried out in accordance to a certain
ceremonial.®® Therefore, the tradition of considering envoys, as holy and harming them, as a
sinful act might also start the custom of taking priests into delegates’ service. Different peoples
relied on pastors, as envoys of peace. Envoys, habitually, used to carry requests or formal
messages.®® For that reason, whatever was the particular custom of the inviolability of
ambassadors in various countries, this practice had been widely accepted far and wide at the
very first stages of formation of medieval states.3¢°

When Attila the Hun was informed that one of the envoys of the Eastern Roman
Emperor Theodosius 11, who arrived to him was preparing a conspiracy against him, he said to
the representative that he should be impaled and thrown to birds to be pecked to death, if that
would not violate the rights of the embassy. Nevertheless, in spite of the intense anger, Attila
did not dare to execute the envoy.%¢!

With respect to the period of Oriental antiquity, there are segmental data regarding the
employment of intermediaries among the peoples of Egypt,%? Assyria, Babylon, Israel, China
and India. As to India, Arthashastra, the ancient treatise on statesmanship, written by Kautilya
in the fourth century B. C., contained observations and advice concerning the conduct of
diplomacy.®®® In addition, the early states of India recognized the inviolability of ancient
embassies.®** The historical books of the Old Testament contain probably the most momentous

references about the use of such ancient mediators in situations of negotiations, especially the

357 Jonas—Szondy op. cit. 829.

3% The covenants to be concluded were learnt by heart by the elders of tribes before the invention of writing. The
conclusion of an ancient treaty was sealed with an oath by both parties, in the presence of priests. D. B. Levin:
Istoriia mezhdunarodnogo prava. (The history of international law.) Izdatel’stvo Instituta mezhdunarodnykh
otnoshenii. Moskva, 1962, 3-4. [Hereinafter: Levin: Istoriia...]

359 The immunity of ambassadors can be traced back to pre-history, to the time, when it was assumed that primitive
societies decided, it was more important hearing the message, than eating the bearer of the message. Hamilton—
Langhorne op. cit. 7.

30 | evin: Diplomaticheskii... 27.

361 |bid.

%2 The world’s first state was born in Egypt and around 3000 B.C. in the Nile valley, the state already existed. J.
P. Francev (ed.): Vilagtorténet. 1. Kotet. (World History. Volume 1.) Kossuth Kényvkiadé. Budapest, 1962, 139.
363 Jonsson op. cit. 16.

3641, A. Vasil’eva—0. A. Bakinovskaia: Mezhdunarodnoe publichnoe pravo. (International public law.) Chastnoe
izdatel’skoe unitarnoe predpriiatie ,, Tetralit”. Minsk, 2014, 15.
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handle the interests of their lands.®’* (The recompense of envoys for the work done was often
of symbolic character, for example, in Athens, embassy members received a daily
reimbursement, close in value to the payment of a lightly armed warrior.)*”? Since the Greek
held that they were in a permanent state of war with all barbarians, foreign ambassadors were
not allowed to enter Greek territory, unless they were escorted by heralds.?"

The envoys were issued a permit to conduct negotiations in a form of paired waxed
plates, called diploma — this is where the word diplomacy originates from.3’* The term diploma

had been extended then to other certificates,®”®

intended to grant immunities to foreign
communities or tribes in forms of pacts.3’® The instances of breach of the rule of the inviolability
of envoys were rare and seem always to have been followed by terrible reprisals.

For instance, for the outrage, committed as Athens and Sparta on the Persian envoys of
Darius, two Spartan nobles offered their lives in expiation to Xerxes. But he replied that as he
blamed them for breaking the laws of all mankind, he would not break them himself, i. e. the
basis for this inviolability was purely religious. The reprisals took place not because any legal
right of the envoy or of his sending country was believed to have been violated, rather because
the act constituted a sacrilege to be avenged.®”’

From the middle of the 2nd century B. C., Rome became first the determinative city,
then the influential power of the Mediterranean basin. In the early days, the Romans’ daily life
was permeated with religious rules, and this was true also in regard to international relations.
The sacred sphere was overshadowed in times of crisis of the republic, but until then the
international relations belonged to the exclusive competence of a specialized clerical body —
the fetialis,3"® the twenty members of which were chosen from the most distinguished

families.3"®

$71V. M. Repets’kii: Stanovlennia ta rozvytok prava zovnishnikh znosyn. (Establishment and development of law
of external relations.) In: S. V. Kivalov (ch. ed.): AI’'manakh mezhdunarodnogo prava. Vypusk 2. ,Feniks”.
Odessa, 2010, 224.

872 F, E. Adcock-D. J. Mosley: Diplomacy in Ancient Greece. Thames and Hudson. London, 1975, 176.

373 Montell Ogdon: Juridical Bases of Diplomatic Immunity: A Study in the Origin, Growth and Purpose of the
Law. John Byrne&Co. Washington, 1936, 16.

374 Gajzagé op. cit. 12-13.

35 V., A. Zorin: Osnovy diplomaticheskoi sluzhby. (The foundation of diplomatic service.) Institut
Mezhdunarodnykh Otnoshenii. Moskva, 1964, 12.

376 The professional activity, related to handling of such official documents was later named ,,res diplomatica”.
Kincses op. cit. 21.

377 Eileen Young. Ibid.

378 Janos Saringer: A diplomaciai rangok eredete és hasznalata a kozépkortol napjainkig. (The origin and use of
diplomatic ranks from the Middle Ages to the present day.) Kiiliigyi Szemle. XV/2016/1, 3.

379 Bliza—Hajdu op. cit. 31.
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the inviolability of envoys a fundamental principle and its violation — an exceptional crime,®’
even among barbarians.>®

After the fall of the Roman Empire, with emergence of the new political situation in
Western Europe, heavily dependent on the emperor and the pope, the exercise of diplomacy
declined. Nonetheless, the Byzantine Empire intensively applied diplomacy, preferring it to
war. The Church of Rome became to use the system of representatives, previously used by the
secular authorities, calling its officials apocrisaires, also nuntius (nuntius sedis apocrisale).
The European monarchs kept the Roman designations legatus and nuntius, together with
application of titles orator,*® ambaxator and procurator. The nuntius and legatus were
provided with an exclusive mandate — plena potesta, entitling them to conclude negotiations.
All these titles were afterward overtaken by the term ambassador, which began to spread over
in the Dark Ages.3®

In ancient times, sovereigns sent envoys to other sovereigns, who received them with
due respect, affording the same broad privileges, as if they were granted to the sovereigns
themselves, since showing signs of disrespect to envoys of sovereigns could lead to a
complication in mutual relations.>** |, A RESPECT due to sovereigns should reflect upon their
representatives, and chiefly on their ambassadors, as representing his master s person in the
first degree. "2 The existence of messengers at all times was justified not only by the aspiration
to maintain relations between sovereigns, but a necessity in times of trouble to express the will
of the sovereign on the territory of other states.

As a matter of fact, in ancient and medieval times, the principal was even less secured,
than its representative was, therefore a diplomat’s immunity could not originate from the
personification of the principal. Consequently, the immunity of the ambassadors took
precedence of the theory of the sovereign. The exclusive right to send envoys by states was

established by the end of the medieval period.>® At those times, ambassadorial law was

387 According to the general perception, in Rome there was no prison sentence in today's terms. Imre Molnéar: Tus
criminale Romanum. Tanulméanyok a romai jog korabol. (lus criminale Romanum. Studies from the era of Roman
law.) Pélay Elemér Alapitvany. Szeged, 2013, 77.

388 Magalhaes op. cit. 16-26.

389 The word orator had been used, sometimes, as a synonym for legate and ambassador. Coleman Phillipson:
The International Law and Custom of Ancient Greece and Rome. Volume I. Macmillan and Co., Limited.
London, 1911, 307.

3% Magalhaes op. cit. 27-39.

391 Emer de Vattel: The Law of Nations. In: G. R. Berridge (ed.): Diplomatic Classics: selected texts from
Commynes to Vattel. Palgrave Macmillan. Basingstoke, 2004, 181. [Hereinafter: Emer de Vattel: The Law of
Nations. In: Berridge: Diplomatic Classics...]

392 Emer de Vattel: The Law of Nations; or Principles of the Law of Nature, Applied to the Conduct and Affairs
of Nations and Sovereigns. (Translated from the French.) Simeon Buttler. Northampton, 1820, 525.

3% Frey—Frey op. cit. 84-85.
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attention.*® Thus, the transformation of diplomatic missions into a permanent institution,
entailed the formation of special departments of foreign affairs (external relations) and
formalization of rights and privileges of diplomats.**

With respect to the Eastern part of Europe, when, at the beginning of ninth century, the
eastern Slavic state ,,Russkaia zemlia” (Russian land) was formed, its diplomats had already
been visiting the courts of Byzantine and Frankish Emperors.*®? The foreign envoys were
received in the ceremonial halls of the City Councils.*® In ancient Russia, the diplomatic
relations were so extensive that this fostered the creation of the special diplomatic institution —
,,Posol’skii prikaz”,*** based on customs and precedents, which dealt with foreign affairs,*%°
and established the diplomatic ranks,*®® such ambassador, envoy and courier.*®” The
inviolability of ambassadors had been confirmed in agreements and was stringently obeyed,*®
even the delegates of hostile countries received special, protecting credentials — ,,opasnye
gramoty”,** enabling them to exit and leave the host state without obstructions.*°

At the end of the twelfth century, the treaty charter of Novgorod with the Nordic
countries*! on peace, ambassadorial and trade relations, also on judicature, contained early
immunity rules of ambassadorial law, which provided by application of fines and mutual

economic reprisals,*!2 the personal safety of ambassadors, merchants, hostages, priests,

400 Donald E. Queller: The Office of the Ambassador in the Middle Ages. Princeton University Press. Princeton,
1967, 95.

401 Korovin op. cit. 17.

402/, A Vitiazeva-B. M. Kirikov: Leningrad. Lenizdat, 1986, 19.

403 B, D. Suris (ed.): Novgorod. 1100 let. (Novgorod. 1100 Years of the City.) ,,Khudozhnik RSFSR”. Leningrad,
1959, 9.

404 In commemoration of the 200" anniversary of the Ministry of Foreign Affairs of the Russian Federation, there
was established the Diplomatic Worker's Day by the Decree of President VVladimir Putin No. 1279 as of 31 October,
2002. This professional holiday is celebrated on 10 February, a date, which conventionally, considered in the
national historiography to be the day of formation of the Posol’skii prikaz — the first Russian Foreign Ministry.
405 L. A. Yuzefovich: ,,Kak v posol’skikh obychaiakh vedetsia...” (,,As it goes in ambassadorial customs...”)
Mezhdunarodhye otnosheniia. Moskva, 1988, 12-13.

406 Starting from the sixteenth century, in the ancient Russian documents there could be find six diplomatic ranks:
two ambassadors — ,,velikii posol” and ,,legkii posol”, two delegates — ,,poslanniki” and ,,poslannye”, and two
couriers — ,,poslantsy” and ,,gontsy”. Petrik op. cit. 8.

407 petrik op. cit. 29.

408 petrik op. cit. 41.

409 Until the twelfth century, there were not written laws in Russia, and the legal codes were living in verbal form.
Such law scientists call the custom, as the guilty were judged, according to the custom. M. F. Kotliar: Iz istorii
mis’kogo samovriaduvannia na Rusi. (From the history of municipal government in Russia.) Ukrayins’kii
Istorichnyi Zhurnal. No 1 (526), January-February, 2016, 12.

410 evin: Istoriia... 28-33.

411 1t should be added that the agreements of that time did not include all the rules that guided the involved parties
— usually every new treaty emphasized the actual questions and the provisions of previous contracts were included
in the concept of the ,,0ld world”, remaining in force, if cancellation of an article was not specified. V. T. Pashuto:
Drevneishie gosudarstva na territorii SSSR. Materialy i issledovaniia. (The oldest states on the territory of the
USSR. Materials and researches.) Izdatel’stvo ,,Nauka”. Moskva, 1984, 17-18.

412 The economic reprisals were, for instance, trade gaps, the arrest of merchants, closing trade courts, and others.
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go to Istanbul, were attacked by the Crimean prince Shahin Giray and his squad. Part of the
delegation was killed, including 1. Begichev, the Russian Ambassador, and those, who stayed
alive, were sold into slavery.*?

The special privileges of envoys corresponded to special responsibility. The
accountability of the delegates was prescribed by both custom and law: they were protected by
and at the same time were subject to civil law, being answerable for the wrongs, committed
during their mission. In the Renaissance era, attacking an ambassador fell into the category of
lese-majesté — the crime of violating majesty, an offence against a sovereign. The law judged
the violator and could confiscate his goods. The principal often demanded compensation. Thus,
in 1510, the Turkish ambassador to Hungary*?? was attacked near Belgrade*?® and he managed
to escape, but the rest of his suite was slaughtered. The Turks arrested the Hungarian tradesmen
and confiscated their goods, as sanction. However, not only harming, even offending an
ambassador could lead to war.*?* In this way, the diplomats were increasing immune from the
repercussion of their deeds.

It could be seen so far, that the immunity of diplomatic envoys, as core principal of
diplomacy, and diplomacy as a system of international relations and a discipline developed
gradually in history. A legal system in Western Europe was formed only by the end of the
eleventh century. Until that epoch, tribal, local and feudal customs were applicable.*”® The
science of diplomacy itself had evolved in Europe, in virtue of the Spanish school of
international law, represented mainly by clergymen and monastics, namely Francisco de Vitoria
(1483-1546), Francisco Suarez (1548-1617), Bartolomé Las Casas (1477-1566), Alberico
Gentili (1552-1608) and finally, by the jurist Hugo Grotius (1583-1642), who was a diplomat
himself,*?® being the most known author of that period,*?” sometimes (not quite correctly)

labeled, as the ,,father of international law”.?8

42! The Khan perpetrated this violence together with his son, suspecting that the Russian Government was going
to influence the Crimea through Turkey. Ibid.

422 The Hungarian state was created, as a result of St. Stephen's organizer and founder activity. Janos Zlinszky: A
magyar jogalkotas kezdetei. Szent Istvan, allamalapito és térvényhozo. (The beginnings of Hungarian legislation.
Saint Stephen, the founder of state and lawmaker.) In: Janos Bollok—Gyula Kristo (trans.): Szent Istvan kiraly
Intelmei és Torvényei. (Saint Stephen’s Exhortations and Laws.) Szent Istvan Téarsulat. Budapest, 2002, 5.

423 Belgrade was called at that time Nador Fehérvar, which was the main border town.

424 Frey—Frey op. cit. 107-139.

425 Frey—Frey op. cit. 92,

426 ], G. Starke: Introduction to International Law. Butterworth&Co. Publishers Ltd. London, 1984, 11.

427 Karoly Nagy: A nemzetkdzi jog, valamint Magyarorszag kiilkapcsolatainak torténete. (The history of
international law and the foreign relations of Hungary.) Antologia Kiad6 és Nyomda. Lakitelek, 1995, 89-90.

428 W. E. Butler: William Whewell translator of Hugo Grotius. In: S. V. Kivalov (ch. ed.): Al’'manakh
mezhdunarodnogo prava. Vypusk 2. ,,Feniks”. Odessa, 2011, 122.
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other forms of intervention. Furthermore, they were granted complete freedom in access, transit
and exit, also safety from whatsoever impediment or violence. The listed privileges were put

down in civil and canon law, with sanctions by universal custom*3

and enforced by authorities
of states.

The offenders of ambassadors would be seen, as enemies of mankind, deserving
universal aversion, since it was considered that anyone, who would interfere with such delegate,
wronged the peace and calmness of all people. The reprehensible action could be imprisoning
or robbing an emissary, or obstruction of his route. What is more, the death penalty would be
imposed for beating or harming an ambassador, or restraining his freedom.

An ambassador could not be sued in a court, no writ could lie against him for a
committed act or debt contracted after the commencement of his embassy; he could not be made
subject to punishment or sentence for the deeds or debts of his nationals; he was exempt from
all kinds of taxes, charges and customs on goods or property, needed for his mission.

For example, in Hungary,** since the reign of King Matthias I (the Renaissance
King),*® who conducted a lively diplomatic activity,*® envoys**’ could apply for a lawsuit
delay, if it was necessary.**® (The Hungarian diplomacy in the era of King Matthias was
characterized by diverse foreign relations. The Hungarian court maintained intense diplomatic
activity. The recognition of the King and the country by the Turkish court was illustrated by the
fact that when in 1487 the Hungarian envoy, sent to the Turkish court was killed on his way to
the point of destination in the Balkans that were under Ottoman authority, the responsible base
was executed, at Matthias’s appeal for satisfaction.)*

An ambassador was entitled to support from the public treasury, regardless of actual

residence and all authorities of a country — secular and clerical — were obliged to provide him

433 If custom is what one is in the habit of doing, practice can be anything within the scope of a state’s jurisdiction.
Maarten Bos: A Methodology of International Law. Elsevier Science Publishers B. V. (North-Holland).
Amsterdam, 1984, 229.

434 As a result of the military settlement in the middle of the fifteenth century, a Hungarian island was formed, the
center of which was Csoboresok, at the lower reaches of the Dniester River, in South Bessarabia. Csaba Gy. Kiss
(ed.): Magyarsagkutatas. (Hungarian research.) A Magyarsagkutaté Csoport. Budapest, 1987, 27.

4% King Matthias | (1458-1490), was the greatest Hungarian king of the Renaissance. Laszl6 Veszprémy: The
Holy Crown of Saint Stephen. In: Attila Zsoldos (ed.): Saint Stephen and His Country. A Newborn Kingdom in
Central Europe: Hungary. Lucidus Kiad6. Budapest, 2001, 103.

436 Zsolt Zoltan Braun: A Magyar Diploméciai Szervezetrendszer I. Hunyadi Matyas uralkodasatol a kiegyezés
koraig. (The Hungarian Diplomatic Organization System from the reign of Matthias Hunyadi | until the age of
Compromise.) De iurisprudentia et jure publico. Journal of Legal and Political Sciences. Vol. VIII, No 2, 2014, 4.
437 Mikl6s Lindvai Banfi, the head sommelier master was the most famous Hungarian aristocratic envoy. Vilmos
Fraknoi: Matyas kiraly magyar diplomatai. (The Hungarian diplomats of king Matthias.) Szazadok. Vol. XXXIII,
Booklet I, 1.

438 Domokos Kosary: Magyar kiilpolitika Mohacs el6tt. (The Hungarian foreign policy before Mohdcs.) Magvetd
Kiado. Budapest, 1978, 46.

439 Braun op. cit. 5.
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with Mendoza, in similar cases, a legal opinion is not asked for, and the envoy is recalled or
expelled from the host state.*4®

This infamous case (also the incident with the envoys of Theodosius I, who conspired
against Attila the Hun in Chapter I1), illustrates the phenomenon that the diplomat’s immunity
could spread in the past, despite of a failed confederacy, even to blatant cases of lese-majesty
and conspiracy. The perplexity of this state of affairs, however, made afterward scholars to call
the notion of diplomatic immunity and privileges of late medieval jurisprudence ,.chaotic” and
»absurd” and that , before the middle of the seventeenth century there was, properly speaking,
no international law of diplomacy at all.”**'

Provided that in the early Middle Ages, it was considered acceptable to deprive a foreign
ambassador of his immunity in the case of commission of a serious crime against the local
government,*® then in the sixteenth century, the personal inviolability of the ambassador, and
his judicial immunity, had been gaining general acceptance. The diplomatic immunity also
extended to the embassy building.**® With respect to ambassadors, there was also recognized
the right to the chapel” (to practice their religion), and a number of other distinguished
privileges (advantages). Questions of the diplomatic service were regulated in great detail,
especially in the Venetian practice.*>°

Modern diplomacy with the institution of permanent representations was one of the
creations of the Italian Renaissance, being the functional expression of a new type of state —
., the state as a work of art” and the new kind of diplomatic officers — the resident ambassadors,
viewed as agents for the preservation and aggrandizement of that state.*>! In this way, with the
development of a system of permanent embassies, the leading states of Italy, became
interconnected diplomatically. Gradually, the system has expanded, with Italians at the
center.*? The establishment of permanent embassies fostered the growth of diplomatic
archives.**® Correspondingly, the diplomatic documents, deposited in the archives, assisted in

creation of a normative pattern.*** (There were numerous problems in the interpretation of

446 Rubin op. cit. 82.

47 Garrett Mattingly: Renaissance Diplomacy. Dover Publications Inc. New York, 1988, 39-44.

448 The serious crime was considered to be treason, treachery, or adultery. Korovin op. cit. 18.

49 The arrest of Venetian citizens produced by Venice authorities in the premises of the French Embassy at that
epoch, led to a break in diplomatic relations between France and Venice. Ibid.

450 |bid.

41 Mattingly op. cit. 47-55.

42 Jeremy Black: Diplomatic history: a new appraisal. McKercher op. cit. 4.

453 Betty Behrens: Treatises on the ambassador written in the fifteenth and early sixteenth centuries. English
Historical Review. Vol. 51, 1936, 616-627.

454 Black op. cit. 4.
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based on the legal fiction of exterritoriality, that is the ambassador and the vicinity of his
embassy was situated on the soil of his homeland, subject to its laws, only. Hugo Grotius
rationalized the immunity from civil jurisdiction which residents needed by the fiction of
exterritoriality, proposing that their status in civil suits would remain the same, as if they did
not leave their country.

The problematic questions were connected not to the immunity from civil, rather from
criminal jurisdiction. In addition, the crimes, resident ambassadors were likely to be charged
with were mainly of political nature, where the existing medieval theory was difficult to apply.
In opinion of Grotius, regardless justice*®? and equity that required equal punishment for equal
crimes, jure gentium,*®3 the law of nations treated ambassadors exceptionally, for their security
as a class, was more important to the public welfare, than the penalty of envoys, as
individuals.*®* Consequently, the only one resolution of this difficulty was to view ambassadors,
as persons, not bound by the laws of the country where they resided. Grotius expressed a
modern vision of ambassadorial immunity, with the implication of complete diplomatic
exterritoriality, and it eventually got ingrained in international law.*6®

It should be précised here that in spite of the fact that Grotius is considered to be the
,father” of international law, the title ,,international law” comes from Richard Zuchaeus
(Zouch), Professor of Oxford, also called ,, the living Pandect of the law”,*®® who used it in his

main work, published in 1650, instead of jus inter gentes (law of nations, droit les gens,

462 Most international law and international relations scholars will argue that international law, as a project, has
little to do with global justice. Order, stability and power are far more popular notions, when seeking to explain,
why international law, as a project, has succeeded, and whether and how it works. Stephen Rattner: The Thin
Justice of International Law: a Moral Reckoning of the Law of Nations. The Modern Law Review. Vol. 79. No 5,
September 2016, 919.

463 Filmer remarks that Grotius ,,can scarce tell” what to make to be the law of nations or where to find it. Sir
Robert Filmer: Observations Upon H. Grotius De Jure Belli et Pacis. Peter Laslett (ed.) Patriarcha and Other
Political Works of Sir Robert Filmer. Basil Blackwell. Oxford, 1949, 267.

44 Frey—Frey op. cit. 236-244.

45 The fiction of exterritoriality was addressed by Grotius in his work De Jure Belli ac Pacis (The Law of War
and Peace), book 11, chapter XVIII, 1625.

466 1zaak Walton: The Lives of John Donne, Sir Henry Wotton, Richard Hooker, Georges Herbert and Dr. Robert
Sanderson. T. Wilson and R. Spence, in High-Ousegate. York, 1807, 391.

47 Richard Zouche: luris et judicii fecialis, sive, juris inter gentes, et quaestionum de eodem explicatio: qua quae
ad pacem & bellum inter diversos principes, aut populos spectant, ex praecipuis historico-jure-peritis, exhibentur.
Carnegie Institution of Washington. Washington, 2011.
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The Chinese officials were looking down at European Powers, refusing to treat them on
a footing of equality and international law.*’® The so called ,,kou gou” ceremony — ,,three
kneelings and nine times to make prostration (that is, kneeling and bowing so low as to have
one's head touching the ground)” ,*®® was the main part of the diplomatic protocol.*8! Those
foreign representatives, who refused to comply with these procedures, were not accepted in the
court and their diplomatic mission in China, as a rule, was unsuccessful.*®2 Consequently, the
first official mission of the Embassy of Russia in China under the leadership of Fedor Baykov
in 1656, ended in failure exactly for the reason that the envoy refused to give the certificate and
gifts, sent by Tsar Alexei Mikhailovich*® to anyone other, than the emperor, and to perform
the rite kou gou.*®*

In those years, the envoys sent by the monarchs, found their first duty in seeing that
every respect, due to their sovereign be shown to them, too. With the growth of international
intercourse, other ministers and plenipotentiaries were sent, in addition to the resident
ambassadors. Despite of the fact that these representatives were charged with temporarily
missions, for example with negotiation of a specific treaty, they claimed a place in the
diplomatic corps and enjoyed or pretended to enjoy all diplomatic privileges.*®® (The diplomatic
representatives of the ad hoc*® diplomatic missions were the successors of the ancient
messengers.)*®” The rise with respect to the development of diplomatic immunities at this time

479 George W. Keeton-Georg Schwarzenberger (eds.): The Frontiers of International Law. Stevens&Sons Limited.
London, 1962, 55.

480 This was the act of deep respect — the highest sign of reverence in the Asian culture. Those who performed the
bowing and other procedures, thereby recognized themselves and their own state as tributaries of the Chinese
monarch.

481V, S. Miasnikov: Dogovornymi stat’iami utverdili. (Approved by treaty articles.) Habarovsk. Moskva, 1997,
84.

482 The subsequent envoys from other countries had a similar experience and result, as Baykov, thus, during the
following decades, the Chinese ,, had scored victories ” over the Arabs, Dutch, Portuguese, British and Americans.
Eventually, the new Chinese Emperor in 1873 allowed the envoys to place the letters of credence at a table, close
to him, and to stay standing. Since that time, the ritual of prostration before the Chinese Emperor had been
dispensed. William Woodville Rockhill: Diplomatic Missions to the Court of China: The Kotow Question I. The
American Historical Review. Vol. 2, No. 4, July 1897, 639-624.

483 At that time Russia belonged to those countries, who had a serious impact on the historical destiny of Eastern
Europe. L. E. Semenova—B. N. Floria—I. Shvarts (eds.): Russkaia i ukrainskaia diplomatia v Evrazii: 50-e gody
XVII veka. (Russian and Ukrainian diplomacy in Eurasia: 50s of the XVIIth century.) SP ZAO ,,Kontakt RL”.
Moskva, 2000, 11.

484 Zonova: Diplomatiia... 184.

485 In those tmes, the courts were filled with reports of controversies among the diplomatic agents of various states,
who claimed precedence over each other at receptions and on other occasions, such as at a dinner or in church.
Francis Dedak: Classification, Immunities and Privileges of Diplomatic Agents. Southern California Law Review.
Vol. I, No. 3. 1928, 215-216.

486 Consequently, the ad hoc diplomacy is the oldest form of diplomacy.

47 Frey—Frey op. cit. 158.
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In England, the case with Mattueoff has resulted in passing by the Parliament of England
a similar, special legislation, aimed at protection foreign diplomats against criminal and civil
proceedings. This was the clearest act of such kind, adopted by a state in the meanwhile.*%® The
awkward situation of the government appeared because of the fact that the merchants
committed no crime, yet, had to be arrested and investigated in front of the Privy Council.
Theorists and judges claimed that the tradesmen violated neither any statute nor none of the
common law principles, so the men were finally found not guilty. The government passed the
Act of Anne*®° after that incident to make sure that such occurrences would not happen in the
future. This statute extended the civil immunity to the ambassador’s suite, as well, in certain
cases, but did not address diplomatic immunity with regard to criminal prosecution.

By following the model of the Act of Anne, the civil immunity had been later extended
to criminal immunity, as well,>® for example, by means of the Act of 1790,%°* which codified
the diplomatic immunity in the United States upon the existing common law.>*? The Act of
1790°% embraced the rule of Respublica v. De Longchamps, which stated that diplomatic
immunity was virtually absolute. De Longchamps®®* was the prima facie case of diplomatic
immunity in the United States, therefore worth mentioning here. De Longchamps, a French
national, was charged with violation of international law that protected diplomats, under
Pennsylvania law, by insulting and assaulting the French Consul-general in his residence. The
jury found de Longchamps guilty and the court determined that the defendant had committed
an atrocious violation of the law of nations, when he threatened and menaced bodily harm and
violence to the person of the Secretary of the French Legation, because the person of a public
minister was sacred and inviolable.

The freedom of the modern diplomats from legal action in both civil and criminal cases
is a result of a rugged process. The immunity of ambassadors, regarding their person and
personal goods, had been recognized by the end of the middle ages — not universally, though.
The exact nature and concrete limits of this type of immunity had been a source of
disagreement, with a great variety, depending on a state, often settled on an ad hoc or political

basis (some feeble monarchs might grant wider immunities to envoys of stronger royals). The

4% M. S. Anderson: The Rise of Modern Diplomacy 1450-1919. Longman Publishing. New York, 1993, 54.
4997 Anne c. XII (1708).

0 Frey—Frey op. cit. 228-229.

01 American Act of April 30, 1790, passed by the First Congress.

502 Robert A. Wilson: Diplomatic Immunity from Criminal Jurisdiction: Essential to Effective International
Relations. Loyola of Los Angeles International and Comparative Law Review. Vol. 7, No. 113, 1984, 119.

503 The Act of 1790 was in force until its repeal in 1978 with the passage of the Diplomatic Relations Act: Pub. L.
No 95-393, 92 Stat. 808 (1978) (codified at 22 U. S. C. § 254, 28 U. S. C. Enacted on 30 September, 1978.

504 Respublica v. De Longchamps 1 U. S. 111 (1784).
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class of envoys — the ambassadors.®'® The inviolability was attributed to all ranks of
ambassadors, also to their suit, and other things, connected to the person and dignity of the
ambassador, and his residence with the relevant equipment.>!” Each European country had its
own system of diplomatic ranks until the beginning of the nineteenth century.>'8 (For example,
by the end of the eighteen century, in Great Britain there were already seven diplomatic
ranks.>'® In France, there were also seven levels of seniority of employees of the diplomatic
service, initiated by Charles Maurice de Talleyrand.)>?

To cease the disagreements over the ranking of diplomats, the international community
took a decision to settle this question. The real aspiration of the signatory Powers at Vienna was
not so much to prevent the disputes over the precedence as to ensure an exclusive rank for the
representatives of the Great Powers.>?! Since the Powers failed in establishing a classification
of states, they settled for the sorting of diplomatic agents by their individual right.%?> The
multilateral Congress of Vienna in 1815, with its chaotic procedures, which were still too much
a political issue, proved to be one of the most successful diplomatic events in history.>?

The Congress of Vienna, belonging to the events of greatest importance in European
politics,?* contributed into the establishment of the first conventional norms with reference to
the hierarchy of diplomatic agents and their particular precedence. The following international
system of diplomatic ranks was formally established:

1. Ambassador Extraordinary and Plenipotentiary: an Ambassador is a head of mission,
representing the head of state, with plenipotentiary powers, i. e. full authority to

represent the government of the sending state.

516 Teghze op. cit. 275.

517 Later some other titles emerged, as chargés d’affaires, agents chargés d’affaires, residents, etc., nonetheless
their legal status and scope of authority was identical to the status of the ambassador. Zonova op. cit. 24-32.

518 Thus, the diplomatic ranks have developed in Europe, and starting from the eighteenth century, gradually spread
around the world. Janos Saringer: A diplomaciai rangok eredete és hasznalata a kdzépkortol napjainkig. (The
origin and use of diplomatic ranks from the Middle Ages to the present day.) Kiiliigyi Szemle. XV/2016/1, 29.
519 There are nine diplomatic ranks today. Zonova op. cit. 32.

520 The levels of seniority survived to the present day. Zonova op. cit. 47.

521 In 1815, the Great Powers had arrogated themselves the role of guarantors of peace, yet, diplomacy of those
times could not be called trustworthy. Martti Koskenniemi: The Gentle Civilizer of Nations: The Rise and Fall of
International Law 1870-1960. Cambridge University Press. Cambridge, 2002, 15.

522 David Jayne Hill: The Classification of Diplomatic Agents. The American Journal of International Law, Vol.
21, No 4, 1927, 737.

523 paul Meerts: Persuasion through negotiation at the Congress of Vienna 1814-1815. DiploFoundation. 2013.
(Accessed on 10 January, 2016.) http://www.diplomacy.edu/resources/general/persuasion-through-negotiation-
congress-vienna-1814-1815

524 Coleman Phillipson—Noel Buxton: The Questions of the Bosphorus and Dardanelles. In: Stevens and Haynes.
Law Publishers-Bell Yard, Temple Bar. London, 1917, 47.
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governing all official relations between states,>** by the beginning of the twentieth century. It
is should be noted here that even the system of norms of diplomacy law used to be attached to
the ambassadorial law in the past, still, some experts kept this association.>®

In the twentieth century,>*® the eminent role of the great power was reflected in
diplomatic custom, as well. For instance, the highest rank in the diplomatic profession — the

537 who served at the court of an other

ambassador, applied only to diplomats of great powers,
great power.>® The crisis of 1914°% affected the status of diplomats and diminished their
freedom of action by change in the nature of the military organization. In this course, a gap had
developed between the customs and traditions of diplomats.>*°

What is more, in 1918, after the Bolsheviks gradually took over the power in the country,
the Soviet Russia eliminated the previously used diplomatic ranks, and uniformly, had sent a
Plenipotentiary Representative to each country. The credentials of the Soviet Plenipotentiary
Representative precised his diplomatic rank — ambassador or envoy, so that the Representative
could take its rightful place among the diplomatic representatives of other states in the country
of residence.®*! Nonetheless, this diplomatic rank was not recognized by the host states and the
Representatives were ranked behind the chargé d’affaires.>*?

In olden times, various further factors served, as reasons for refusal of the agrément,

except for political behavior, such as personality, manners,>* and even gender. In diplomacy,

533 Jan Wouters—Sanderijn Duquet: Unus Inter Plures? The EEAS, the Vienna Convention and international
Diplomatic Practice. KU Leuven-Leuven Centre for Global Governance Studies-Institute for International Law.
Working Paper No. 139, 2014, 5.

534 Blishchenko—Durdenevskii op. cit. 328.

53 See in particular: D. B. Levin: Mezhdunarodnoe pravo, vneshniaia politika i diplomatiia. (International law,
foreign policy and diplomacy.) Mezhdunarodnye otnosheniia. Moskva, 1981, 123.

5% The diplomats of the early twentieth century adhered to the ideas, which had dominated diplomatic thinking
during the previous two centuries: balance of power and raison d’état.

537 The majority of diplomats, who advanced to high positions in the period before the World War I, had received
their training under the great masters of nineteenth-century diplomacy: Bismarck in Germany, Gorchakov in
Russia, Disraeli in Great Britain, Cavour in Italy and Andrassy in Austria-Hungary.

5% This custom had been formed during the previous centuries and continued to be maintained.

539 In some years later, in 1918, by the end of the World War |, Europe ceased to be the center of the world and a
new balance of power was to be achieved. A. J. P. Taylor: The Struggle For Mastery in Europe, 1848-1918.
Clarendon Press. Oxford, 1954, 568.

540 Felix Gilbert-David Clay Large: The end of the European Era: 1890 to the Present. (The Norton History of
Modern Europe.) W. W. Norton&Company. New York, 2009, 107-110.

%41 The diplomatic rank had been used until 1941, when there had been introduced the ranks of diplomatic
representatives of the USSR. V. P. Abarenkov (ed.): Kratkii politicheskii slovar’. (Concise political dictionary.)
Politizdat. Moskva, 1988, 331.

%2 Janos Saringer: A diplomaciai rangok eredete és hasznalata a kozépkortol napjainkig. (The origin and use of
diplomatic ranks from the Middle Ages to the present day.) Kiiliigyi Szemle. XV/2016/1, 26.

543 Flachbarth op. cit. 101.
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responsible for the wellbeing of all his staff. Additionally, most countries developed a formal
or informal internal system of ranking of their own ambassadors, in grades or categories.>>?

Every diplomatic service had its envoy exemplars, for example in case of the Soviet
Union, Anatoly Dobrynin was one of them, who served for twenty-four years, as the
Ambassador in Washington D. C.>® In case of the United States, it was George F. Kennan,>*
accredited in Moscow, in the first years of the Cold War, widely acknowledged, as a giant figure
in policy shaping. Kennan, a leading figure in the diplomacy of Soviet-American relations since
World War 11 and an important foreign policy theorist, was appointed Ambassador to Russia®>®
in 1952,%°% but served only a short term, being declared persona non grata by the Soviets for
some unflattering remarks, made about Soviet treatment of Western diplomats while on a visit
to Berlin.>” The United States justified the speech of the diplomat, but recalled him.5%®

The highlight of the twentieth century, in terms of diplomatic privileges and immunities,
was the adoption of the Vienna Convention in 1961,%° a true international statute of the
diplomatic agent.>® Prior to this treaty, the diplomatic privileges and immunities have not been
divided into privileges and immunities of the diplomatic mission and personal privileges and
immunities of the diplomatic personnel, but derived by leading jurists from privileges and

immunities of heads of state, being considered, as continuation of their immunities.*!

552 For instance, the United States, Germany and India have three effective grades, and only a few states, such as
Kenya, Thailand and Turkey appoint ambassadors in a single grade. Besides, there are countries like Germany and
China, which attach ranks to capitals. Rana: The 21st Century Ambassador... 25-26.

553 The Ambassador even had a special parking spot in the State Department garage, for some time. This was a
privilege that allowed him to avoid the main entrance, and unexpected meetings with the press. Vajda op. cit. 74.
554 Speaking of professionalism in the conduct of foreign policy, Kennan emphasizes that by developing a corps
of professional officers superior anything that exists or ever existed in this field, and by treating them with respect,
drawing on their insight and experience, it would be a considerable help in conduct of diplomatic practice. The
Ambassador added that this have run counter to strong prejudices and preconceptions in sections of public mind.
George F. Kennan: Diplomacy in the Modern World. In: George F. Kennan: American Diplomacy. University of
Chicago Press. Chicago, 1984, 93.

555 Kennan had been previously appointed to Russia as diplomat several times already by that time. David Shavit:
United States Relations With Russia and the Soviet Union. A Historical Dictionary. Greenwood Press. Westport,
1993, 104.

5% Kennan studied Russian language and culture in Berlin from 1929 to 1931. John E. Findling: Dictionary of
American Diplomatic History. Greenwood Press. Westport, 1980, 258.

57 Findling op. cit. 259.

58 Murty op. cit. 416.

59 For the most part, the Convention represented restatement of principles, normally observed by governments
and therefore, it closely approximated existing international law and practice. In areas, in which the practice was
not uniform, or where it appeared to the assembled plenipotentiaries of eighty-one states that existing practice
should be changed, the Conference established new rules. Leo T. Harris: Diplomatic Privileges and Immunities:
A New Regime is Soon to be Adopted by the United States. The American Journal of International Law. Vol. 62,
No 1, January, 1968, 98-99.

560 Magalhaes op. cit. 40-48.

561 |, S. Iskevitch—-A. V. Podolyskii: Diplomaticheskoe i konsul’skoe pravo. (Diplomatic and consular law.)
Izdatel’stvo FGBOU VPO ,,TGTU”. Tambov, 2014, 44.
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receiving state confirms it. In practice, being registered by the Ministry of Foreign Affairs of
the receiving state, means accreditation in the host country. However, not every diplomat gets
accredited, since the receiving state has the right to review the requested diplomatic status, in
case the diplomatic agent performs work that does cover the actual scope of his activity.

By virtue of the Vienna Convention, immunity protects the channels of diplomatic
communication by exempting diplomats from local jurisdiction, so that they would be able to
perform their duties in a free, independent and secure way. (It is essential to stress, that in
history, diplomatic immunity was not meant to advantage individuals, either, but it was destined
to facilitate foreign envoys in executing their work.) The diplomatic immunity not only
undergrids the system of international relations, but exemplifies the development of
international law. The fundamental basis of immunity transformed from religious to legal.
Courtesy — ceremonials, routine, procedures and other modus operandi evolved into precedents
and finally rights and the matter of granting the immunity hardened from an uncertain subject
into a legal one, such as national laws and international treaties.>"?

With respect to the future of ambassador’s position, in the face of the fact that
., Diplomats are often misunderstood and unappreciated. » 578 Rana affirms that no state has
seriously considered replacing ambassadors as the prime, permanent channels of contact and
relationship promotion with foreign countries and that this institution still remains the first
instrument for advancing external interests. Consequently, we should focus on evolution, rather
than build artificial scenario of extinction, because in today’s prolific community of states and
their pluri-issue multiple-level international dialogue, the institution of the ambassador has
undergone a continuous adaptation.>”* Freeman is convinced that diplomacy-free foreign policy
would work no better, than strategy-free warfare.>”® Finally, by the expectant opinion of Sharp,
,,Not only are diplomacy and diplomats important, however, after the best part of a century of
apparent decline, the demand for both of them is currently on the rise. >

The modern professional diplomats can take on an aura of celebrity, as their work is
scrutinized in the public eye.>”” Ross, as a supporter of significant reforms, regarding the

572 Frey—Frey op. cit. 3.

573 James Lee Ray-Juliet Kaarbo: Global Politics. Wadsworth, Cengage Learning. Boston, 2011, 251.

57 Further, a ,, better recognition of the diplomatist as a professional is worthwhile”’, while the diplomatic system
is facing the challenge to build excellence into its genetic code, for at stake is the enlargement of the international
power and influence of one’s nation. Rana: The 21st Century Ambassador... 190-202.

55 Freeman: The Diplomat’s... 84

576 Sharp: Diplomatic... 1.

577 Andrew F. Cooper: Celebrity Diplomacy. Paradigm Publishers. Boulder, 2008, vi.
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anachronism.>® Some experts began to talk about decadence — the decline of traditional
diplomacy back in the twentieth century.>®° Others stated it was going through a crisis, at least,
claiming that the technological progress made the contemporary communication cheap and
secure, therefore they were hesitating about a real need for professional diplomats.>®* There
were designs to replace the functions of permanent diplomatic representations®®? with a small
body of ,, superambassadors”, who would coordinate the international relations of their
governments with other countries within a more or less large geographical region.>%

International law is not a legal system, designed for long-term action, which would
remain virtually unchanged, despite of the passage of time:>** in this field of law, we continue
to witness occurrence of very significant changes,*® related to diplomatic activity, as well. The
practical and legal relation between diplomacy and diplomatic representatives is currently still
being formed.>% Certainly, these fluctuations touched the domain of diplomatic privileges and
immunities, as well. In view of that, the beginning of the modern period featured the
development of the traditional theories, which justify diplomatic privileges and immunities.
These ideas were personal representation, extraterritoriality and functional necessity, growing
into imperative norms, defining the diplomatic privileges and immunities, owing to the rising
social role of the envoys.>%

The volume of the present thesis — with its main focus on interrelation of contemporary
diplomacy and international law — permits drawing only a sketchy picture of the evolvement
and strengthening of diplomatic privileges and immunities,>*® without considering the treatment
of envoys on all continents in more detail.>*® Obviously, all international systems developed

their own — specific customs and rules, depending on their national mentality — international

589 Semi Cohen (ed.): Les diplomates. Négocier dans un monde chaotique. (The diplomats. Negotiate in a chaotic
world.) Editions Autrement-Collection Mutations. Paris, 2002, 77.

5% Philippe Cahier: Le Droit Diplomatique Contemporain. (Contemporary Diplomacy law.) Librarie Droz.
Geneva, 1964, 15. [Hereinafter: Cahier: Le Droit...]

591 David Dilks (ed.): The Diaries of Sir Alexander Cadogan (1938-1945). Cassel. London, 1971, 249.

592 In addition, certain authors believe that some ambassadors ,,do little of substance, and some embassies work
perfectly well without them — maybe better”. Roskin—Berry op. cit. 288.

593 D, B. Levin: Diplomatiia. (Diplomacy.) Izdatel’stvo sotsial’no-ekonomicheskoi literatury. Moskva, 1962, 163-
164.

594 Vylezhanin notes that international law is a relatively stable, at the same time, dynamic system, developing
together with the advancement of international relations. A. N. Vylezhanin (ed.): Mezhdunarodnoe pravo.
(International law.) Vysshee obrazovanie—lurait lzdat. Moskva, 2009, 43.

5% E. J. Arechaga: Sovremennoe mezhdunarodnoe pravo. (The modern international law.) Progress. Moskva,
1983, 470.

%% Saringer op. cit. 29.

597 Frey—Frey op. cit. 9.

5% |n addition, historians still disagree as to what were the characteristics of a particular diplomatic era, also, which
of those features should be regarded as essential or what were the processes of change and transition. Laurence W.
Martin: Diplomacy in modern European history. The MacMillan Company. New York, 1966, 1-2.

59 See more on historical bases of diplomatic immunity in: Ogdon op. cit. 8-30.
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I11. 2. The conceptional clarification of the notion of diplomatic privileges

and immunities

The central research concept, explored in the present work, is that of diplomatic
privileges and immunities. The present subsection discusses the content of diplomatic
privileges, along with diplomatic immunities, with a brief reference to the various theory bases,
suggested in the past, which helps to better understand the core of the discussed concepts.
Further in this paragraph, the concept of diplomatic privileges and immunities will be divided,
to investigate the privileges and immunities of diplomatic agents separately, with the purpose
of getting a deeper insight into these notions.

In consequence, the examination would start with the concept of diplomatic immunities.
As it could be perceived from the presented excurse above into the history of diplomatic
privileges and immunities, the law of immunity is one of the classic branches of international
law and the institution of diplomatic immunity (inviolability), being one of the oldest and most
accepted rules of international law, is of the same age, as history of the human race.

According to dictionaries, juridical immunity [from Latin immunitas]®® stands for
freedom from service,®% also from any burden, duty, tax or penalty®®® and exemption from
jurisdiction.®%

Historically, general changes in immunities, enjoyed by sovereigns, have been forced
by the necessity of trade. Whereas the absolute approach to sovereign immunities required the
primacy of sovereignty, the growth of state interest and capacity in commercial interests. The
need for subjects to have the same confidence in transactions with state commercial entities,
led to the abandonment of absolute sovereign immunity, permitting subject and sovereign to
engage, while enjoying confidence in equal legal protection, in their private or commercial
capacities. This shift became necessary to protect the rights and interests of subjects from the
vast asymmetry of state power.%%

The widest application of the modern idea of immunity is in the area of international

law, where immunity can be subsumed under three headings: sovereign immunity, diplomatic

601 The concept of immunitas had been used by the ancient Romans to describe the exemption of an individual
from service or duty to the state. A. M. Silverstein: The History of Immunology. W. E. Paul (ed.): Fundamental
Immunology. Lippincott-Raven Publishers. Philadelphia, 1999, 19.

602 Hohfeld defines legal immunity as exemption from legal power. Walter Wheeler Cook (ed.): Fundamental legal
conceptions. As applied in judicial reasoning by Wesley Newcomb Hohfeld. Yale University Press. New Haven,
1919, 8.

603 The Royal English Dictionary and Word Treasury. Société Francaise d’Editions Nelson. Paris, 1948, 274.

804 The Concise Oxford Dictionary of current English. Oxford University Press. Oxford, 1954, 594.

695 Boas op. cit. 278-279.
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represents the practice of holding individuals responsible for their wrongful acts. Hugo
Grotius®'® was the first, who presented a theory based on the sacredness of ambassadors,*
believing that both divine and human law protected the ambassadors as sacred persons, so
violating this law would be not only impermissible, but also irreligious.

As remarked by Corbett, it was only with Grotius®®® that the thesis of broad civil and
criminal immunity became dominant in the literature. Grotius attributed civilian arguments
restricting diplomatic privilege to a misinterpretation of the Roman-law texts, due to confusing
the legati, who represented Roman provinces with those representing independent peoples. It
was the latter, who had the chief claim to immunity.®*® Before the adoption of the Vienna
Convention, diplomatic privileges were ,,... in reality a little more than the agreed
consequences of the mutually accepted obligation incumbent upon States to treat such foreign
diplomatic representatives as exempt from their jurisdiction. Herein lies the juridical basis of
these immunities. "%’

The concept of diplomatic immunity at early times was, traditionally, based on two
principles. The first principle, which is the oldest one, was personal inviolability. According to this
concept, diplomats were untouchable and normally host states respected this rule. The second
principle was a more recent one, being born at the beginning of the Renaissance era — the principle
of reciprocity. The attitude of mutual benefits towards diplomats has been also acknowledged by
the receiving states and there were times in European history, when it would have been a larger
crime to kill an envoy, than to kill a king.

The inviolability is one of the most important prerogatives, conferred to diplomats, and
this conveyance of formerly called ,,sacredness” is based on necessity (without implication of
total impunity).®® The doctrine of diplomatic immunity accepts the dual principle of protecting
the personal inviolability of diplomats and prohibiting them from being subject to
administrative, civil or criminal jurisdiction of the host state.

The theoretical rationale for the provision of diplomatic privileges and immunities has
been one of the most complex issues, related to this institution of diplomacy law, and it is still
actual today. The need for a unifying principle, which would serve, as a basis for all diplomatic

privileges, arose a long time ago. In ancient and medieval times, when diplomatic privileges

613 General jurisprudence became independent since Grotius. Wilhelm Dilthey: The Essence of Philosophy. The
University of North Carolina Press. Chapell Hill, 1954, 12.

614 The ambassadorial duties were formulated by Hugo Brierly, such as protectio, negotiatio and informatio.

815 Grotius op. cit. ch. XVIII, sec. x.

616 Corbett op. cit. 23.

817 Hurst op. cit. 195.

618 Martens: Le guide diplomatique, 1854... 83.
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embassy house or official residence of a diplomatic representative, regarded as part of the
territory of the host state and being inviolable.
The judicial interpretation of the theory of exterritoriality appeared in Wilson v.

Blanco,®%2

where the Supreme Court of New York stated in 1889 that the rule of international
law ,,derives support from the legal fiction that an ambassador is not an inhabitant of the
country to which he is accredited, but of the country of his origin, and whose sovereign he

represents, and within whose territory he, in contemplation of law, always abides” %%

624 assisted in

The numerous related legal cases, followed by judicial decisions
developing a common attitude towards the principle of extraterritoriality: the foreign diplomat,
who enjoys the immunities and privileges is not regarded, as remaining in the sending state,
rather then he is not subject to the jurisdiction and legislation of the receiving state.®%

Bynkershoek’s ,, ne impediatur legatio” is the leading principle that runs through the
international legal norms, governing the privileges and immunities of envoys, and in light of
which certain privileges and immunities should be explained.®® (Before the Vienna
Convention, international law guaranteed the inviolability of extraterritorial persons only
conditionally, principally if they did not provoke attacks on their person by their behavior. The
legitimate self-defense was permitted against extraterritorial persons, as well.)®?’

During the subsequent development of law, inviolability has sharply separated from
exemption, related to the power of the local authorities (immunity). In the new stage of
development, Grotius, with the fiction of extraterritoriality, made the exemption of envoys from
the power of local authorities even more observable. Thus, extraterritoriality has developed
from the legal institution of inviolability, and also overshadowed it to some extent.528

The theory of exterritoriality has been widely criticized, because of having many

different meanings,®?° for not providing proper guidelines regarding the determination of rights

622 Wilson v. Blanco. 56 N. Y. Sup. Ct. 582, 4 N. Y. S. 714 (1889).

623 | bid.

624 Analogous judicial interpretations of the theory of exterritoriality are found in the following several cases. In
The King v. Guerchy, 1 Black. W. 545, 96 Eng. Rep. 315 (1765) the court decided that an ambassador is not subject
to the courts of the receiving state, and he is believed by legal fiction, to still be a resident of the sending state. In
Taylor v. Best, 14 C. B. 487, 517, 139 Eng. Rep. 201, 213 (1854), it was held that the foundation of the privilege
of exemption from the jurisdiction of the English courts was that the ambassador was supposed to be in the country
of his master. In Attorney General v. Kent, 1 H.&C. 12, 23, 158 Eng. Rep. 782, 786 (1862), it was decided that
diplomatic immunity was based on the principle: ,,an ambassador is deemed to be resident in the country by which
he is accredited”.

625 Hurst op. cit. 196-203.

626 Flachbarth op. cit. 102.

827 J4nas—Szondy op. cit. 830.

628 Jonas—Szondy op. cit. 829.

629 The various meanings of extraterritoriality were analyzed by Wilson. Clifton Wilson
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certain diplomatic privileges, mostly immunity of diplomatic residence or immunity of
diplomatic agents from local jurisdiction, and the majority of international lawyers abandoned
the theory of extraterritoriality. The theory of exterritoriality had the following weak points:

- itisafiction, and a fiction can not be the basis of existing law;

- this theory is only a symbol of well-known legal provision, but it can not serve, as
its basis, for it needs itself a basis, on which this legal status is given;

- it provides a basis for claiming disproportionately wide privileges, far beyond the
recognized practice of diplomatic immunity, and serves as a justification for the
abuse of immunity by the diplomatic representative against the state in which he is
accredited.

The theory of extraterritoriality had some reasonable grounds in the past, but it outlived its time,
and is in contradiction with the principles of modern law, so in practice, it leads to erroneous
conclusions, and creates misunderstandings.®3

The second concept — the representative theory, which, along with the theory of
extraterritoriality enjoyed unquestioned authority and was widely used in practice. Genetically,
this theory preceded the theory of extraterritoriality, and spread over during the period of Rome
and the Middle Ages. According to this theory, the ambassador was a representative — kind of
embodiment of the monarch on the territory of a foreign country. Violation of ambassador’s
inviolability was considered an insult to his sovereign, and that was the direct rationale for the
necessity of immunity.

According to the theory of personal representation, the diplomat was the personification
of the ruler of the sending state — his ,,alter ego ”, therefore must enjoy privileges identical to
those, which would be granted to his master. The theory of functional necessity refers to the
concept of residence or territory. According to the concept of residence, the diplomat is not
subject to local law, meant for he does not reside in the host state. The concept of territory
means that the local authorities consider the diplomatic premises as foreign territory.5%

The theory of functional necessity or functionalism, in other names, provides the diplomat
with freedom of movements, along with immunity from local jurisdiction. The aim of such
generous privileges is insurance of the unhindered intercourse of nations. States, possessing

sovereignty (sovereign rights and responsibilities) in foreign relations, as a rule®® are at the

834 Levin op. cit. 232-241.

835 Clifton E. Wilson: Diplomatic Privileges and Immunities. The University of Arizona Press. Tucson, 1967, 1-7.
636 1. P. Blishchenko: Precendenty v mezhdunarodnom prave. (Precedents in international law.) Mezhdunarodnye
otnosheniia. Moskva, 1977, 45-46.
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constructions of the past and strived to provide a realistic justification of international legal
institutions, in particular, diplomatic immunity, as well.5%

On the other hand, the flourishing of the theory of diplomatic functions was supported by
the reaction, which by the middle of the nineteenth century began to appear against the broad
diplomatic privileges, being established in the period of absolutism that seemed then not only
unjustified in view of the legal regulation of personal and property rights of local citizens and
foreigners, but even dangerous for internal law and order. Thus, despite of the popularity of
other, fore-mentioned ideas, eventually, in the legislative acts, the theory of functionality
prevailed.®4

The theory of functional necessity had to face criticism and attacks, as well. The mere
fact that diplomatic agents required immunity to function effectively, implied that diplomats
engaged in activities that were injurious or illegal on regular basis.®** This theory, considered
too vague, generated some unanswered questions, such as where was the necessary limit of
diplomatic privileges and immunities.®*?> On the positive side, the two other concepts, the
extraterritoriality and the personal representation theories, extended blanket immunity to the
individual diplomat without any regard to the activities, he was to perform within the diplomatic
mission.

The functional necessity theory, on the other hand, moved the emphasis from the
individual and focused on the functions of the diplomat, instead. The functional necessity
approach is believed to dictate a more restrictive scope of diplomatic immunity that gives due
force to the exceptions, explicitly provided for in the Vienna Convention.®*® Such a restrictive
scope to diplomatic immunity not only comports with the text, spirit and purpose of the Vienna
Convention itself, but also solves the issues of accountability.54*

Wilson remarked that it was a realistic effort to extend only the immunity, necessary to

perform the diplomatic mission.%*> Ustor, elaborating on the theory of functional necessity,

639 Blishchenko—Durdenevskii op. cit. 335-339.

640 Blishchenko—Durdenevskii op. cit. 340-343.

841 O’ Neill op. cit. 361.

842 Ustor op. cit. 235.

843 The concepts of functional immunity and state responsibility are closely connected. State responsibility arises,
when the claim for functional immunity succeeds. In accordance, the criteria for imposing state responsibility may
also determine, whether an act is ,,official”. Brian Man-Ho Chok: Let the Responsible be Responsible: Judicial
Oversight and Over-Optimism in the Arrest Warrant Case and the Fall of the Head of State Immunity Doctrine in
International And Domestic Courts. American University International Law Review. Vol. 30, Issue 3, 2015, 499.
644 Nina Maja Bergmar: Demanding Accountability Where Accountability Is Due: A Functional Necessity
Approach to Diplomatic Immunity Under the Vienna Convention. Vanderbilt Journal of Transnational Law. Vol.
47, 2014, 523-524.

645 Robert Wilson op. cit. 118.
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positive norms of ambassadorial law, which govern the status of diplomatic representatives
abroad.®!

Successively, the theory of diplomatic functions could serve not as an optimal basis, but
rather an additional principle for determination of the limits of authority of diplomatic
immunity, since it lacks the solid legal norm, in absence of which this concept can not function,
as the legal basis of diplomatic privileges and immunities. At present, there is a widespread
opinion in the doctrine of international law that the theory of functional necessity and the
representative theory should be applied together, as a combined theory. The Draft Convention
on Diplomatic Relations of 1961 originally referred to the theory of functional necessity,
applied by that time by the majority of states, and the Soviet delegation®? proposed to introduce
into the text of the Convention also the representative theory, and that diplomatic missions are
representative bodies of states.%>® Authors note that the use of both theories at the same time
does not eliminate the disadvantages of each.®*

Neither the theory of functional necessity, nor the representative theory, does not give a
proper explanation for provision of a number of immunities to diplomats, for example, tax and
customs immunities. In spite of the fact that the Vienna Convention assisted in establishment
of privileges and immunities of the diplomatic mission, as an independent institution, the
doctrinal foundation of diplomatic privileges and immunities is still oriented only at privileges
and immunities of diplomatic staff. As a result, the somewhat incomplete theory of functional
necessity and the representative theory demand a new doctrinal justification in relation to the
need to provide privileges and immunities to the diplomatic mission and to diplomatic
representatives.

In the history of diplomatic relations, from earliest times to the present day, cases of real
or perceived abuse of diplomatic immunities were high. By Hargitai, the practical problems,
arising from immunities can be traced back to the fact that theoretical foundations of customary
law, emerging under international courtesy, were also controversial for a long time. In the XIX
century, the extraterritoriality theory was the most common, but this theory’s fault was that it

could not be the basis for explanation of exemptions, provided to diplomats.5%°

852 United Nations Conference on Diplomatic Intercourse and Immunities. Official Records. Vol. I. 2 March -14
April 1961, Geneva, 1962, 27-230.

853 Vienna Convention. Preamble.

854 |_evin op. cit. 265-267; Demin op. cit. 27-28.

85 Hargitai: Viszonossag... 423.
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Today we speak of diplomatic privileges and immunities, instead of
extraterritoriality.®®2 The privilege means further rights and the immunity is exemption from a
certain rule.®® As it had been reviewed earlier in the present thesis, the work diplomatic agents
is greatly helped, if they are assured that they will not be subject of distractions, such as threat
of arrest or being sued in respect of some wrong that was allegedly committed by the sending
state. The inviolability of ambassadors, as a rule of customary international law, was firmly
established by the end of the sixteenth century.5%*

Lowe states that the advantages of such immunity are generally thought to outweigh the
disadvantages of closing off that particular means of challenging the conduct of foreign states
before courts of law. Therefore, international law provides for the immunity of diplomats.®®® In
this way, the rationale behind the immunity, accorded to a diplomat is that immunity from a
state’s jurisdiction is necessary to preclude the harassments of diplomats, preventing the
discharge of their official duties and the conduct of international relations.

Diplomatic privileges are separated to principal and secondary ones. Principal are the
inviolability of diplomatic missions and secondary are practices of politeness. The immunity is
coming out of the inviolability and consists in the exemption from jurisdiction of judicial and
administrative authorities of the accredited diplomatic agents of another country.%®® The
privilege of inviolability of diplomatic envoys is related to, but different from the privilege of
exterritoriality or immunity from jurisdiction. The latter has a negative, the former — a positive
character.%®” The Court of Appeal in Darmstadt in his resolution in 1926, remarks that the
immunity is in force not on behalf of the personal service of the member of the mission, but on
behalf of the state, represented by him (ne impediatur legatio).®%®

Lazarev believes that immunity is an indispensable guarantee of the normal exercise of
diplomatic functions and of the implementation of his rights and obligations. Diplomatic
benefits and privileges, conversely, do not serve as such a guarantee, therefore they are not of
crucial importance, regarding the normal exercise of a diplomat's official functions. A diplomat
could exercise his activities solely on the basis of diplomatic immunity. However, diplomatic

862 All the same, the term exterritoriality is still used in literature to denote inviolability of premises and immunity
from jurisdiction, but in this sense it is more correct to use the term ,,diplomatic immunity”. Nikitchenko op. cit.
365-366.

883 Karoly Nagy: Nemzetkozi jog. (International law.) Piiski Kiad6 Kft. Budapest, 1999, 422.

664 Denza op. cit. 210.

865 \Vaughan Lowe: International Law. Oxford University Press. Oxford, 2007, 3.

666 Alkis-Basil N. Papakostas: The immunity from Jurisdiction of diplomatic agents. Athens, 1967, 7.

87 Hans Kelsen: Principles of International Law. (Revised and edited by Robert W. Tucker) Holt, Rinehart and
Winston, Inc. New York, 1967, 366.

668 Nimeyers Zeitschrift fiir internationales Recht. Vol. 39. Schmidt&Klaunig. Berlin, 1928, 284.
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a response to such a proposal within three weeks. Without this proposal, the Court of Buda did
not dare to send a Hungarian envoy to Turkey. We do not know exactly how the Turkish envoy
reacted to this proposal, but the Hungarians received no reply from the Sultan, if not to consider
the battle®”” of Mohacs,®® as a response.®’®

In the sixteenth century the king was the highest authority in the kingdom. This was the
accepted wisdom at the time, when sovereignty® was coined in 1576. The immunity of kings
was expressed in the maxim par in parem non habet imperium, that is equals do not exercise
authority over each other. State immunity grew from this personal immunity of the sovereign. 8!
While the sovereign had absolute immunity outside his state under both civil and criminal
jurisdictions®? his diplomats during the nineteenth century also had immunity, but only in their
receiving states. The strength of sovereignty reinforced the absoluteness of immunities. Envoys
played a great role in representing their monarchs and leaders in foreign states and were initially
inviolable and immune from the criminal jurisdiction of their receiving states on the basis of
their representative status.®?

In the beginning of the twentieth century, the concept of exterritoriality®® still has been
used, as a basis for extending privileges and immunities. Thus, in the following related case,
concerning diplomatic privileges and immunities, /n re Zoltan Sz., the suspect, using deceitful
information and a false document, participated in persuading the authorities at the Hungarian
Legation in Vienna to issue a passport. In this case, the key question was where the felony had
been committed. The Supreme Court of Hungary found that the offence was committed not
abroad, but on the territory of the Hungarian state, for the premises of the Royal Hungarian

Legation (with the privilege of exterritoriality) had to be regarded, as Hungarian territory.

Zarnoczki (eds.): A Divided Hungary in Europe. Cambridge Scholars Publishing. Newcastle upon Tyne, 2014, ix.
678 The Battle of Mohécs is an integral part of the Hungarian national public awareness, and its causes and effects
are still being researched by the scientists, taking into account the political and diplomatic factors, relevant to that
age. Zoltan Bagi: ,,Nekiink Mohacs kell.” (,, Mohdcs is what we need.”) In: Séandor Papp (ed.): AETAS-
Torténettudomanyi folydirat. Vol. 23, No. 4, 2008, 223,

679 Kosary op. cit. 157-158.

680 The term ,,sovereignty” was coined by Bodin in ,,Les six livres de la République.” (The six books of the
Republic.) in 1576.

881 Yitiha Simbeye: Immunity and International Criminal Law. Ashgate Publishing Ltd. Farnham, 2004, 93.

882 The Schooner Exchange v. Mc Faddon, 11 U. S. 116 (1812).

883 Simbeye op. cit. 96-100.

684 The principal applications of exterritoriality are: ,, (1) Sovereigns, whilst travelling or resident in foreign
countries. (2) Ambassadors and other diplomatic agents while in the country to which they are accredited. (3)
Public vessels whilst in foreign ports of territorial waters. (4) The armed forces of a state when passing through
foreign territory.” Mick Woodley: Osborn’s Law Dictionary. Sweet&Maxwell. Andover, 2009, 21.
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prevailing rules of the host country, while immunity — which has a negative meaning — stands
for an exception from some legal requirement.®%

The difference between a diplomatic privilege and a diplomatic immunity, according to
Levi, very conditionally, is that the former is grounded on international courtesy®®’ and the
latter — on public international law. In effect, the common ground for diplomatic privileges is
international public law, expressed in contractual law by the Convention of Havana,®%®

699 and the Vienna Convention.

Convention on privileges and immunities of the United Nations

Even if the international agreements do not differentiate the privileges and immunities
in a formal way, this differentiation is still strictly obeyed with respect to the content of these
principles. The absence of formal differentiation illustrates the pursuit of states to emphasize
the equal binding force of the privileges and immunities in contractual practice. (Depending on
who enjoys the invulnerability, it could be immunity of heads of state or government, also
immunity of diplomatic representatives, international officials and armed forces.)’®

There are no strict rules in international law to be applied when it is necessary to decide
which members of the diplomatic staff should enjoy immunity. In practice, it is widespread that
members of the diplomatic staff are granted the same privileges and immunities, as heads of
mission. Some states include into the circle of receivers members of the technical and service
staff, as well, believing that due to the fact that these persons have access to sensitive data,
related to diplomats and functioning of the mission, they also need diplomatic protection against
a possible pressure of the host country.’®

Diplomatic privileges and immunities altogether refer to various benefits and rights that
are granted to members of diplomatic missions. However, the categories of privileges could be
clearly differentiated from the categories of immunities. Privileges always grant pre-defined
rights, more protection and more favorable treatment in comparison to those privileges, which
nationals of the host country would be entitled to. In contrast to this, immunities are usually
stand for exception from the existing obligations, regarding the population of the host country.

The accredited diplomatic agents get diplomatic license plates, but still have to pay

parking and traffic tickets. This is one of the areas, where reciprocity tends to be self-enforcing

6% Szemesi op. cit. 144.

897 |_evin op. cit. 148-149; Cecil Hurst: Les immunités diplomatiques. (Diplomatic immunities.) Recueil des Cours
de I’Académie de Droit international de la Haye. Tome 12. La Haye, 1926, 123.

6% The Convention regarding Diplomatic Officers. 155 LNTS 259. Signed on 20 February, 1928 in Havana.
Entered into force on 21 May, 1929. [Hereinafter: Havana Convention.]

69 Convention on the privileges and immunities of the United Nations. Adopted by the General Assembly of the
United Nations on 13 February, 1946. Entered into force on 17 September, 1946.

700 Blishchenko—Durdenevskii op. cit. 329.

01 Harris op. cit. 362.
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In Budapest it is an old problem, as well that diplomats do not respect the traffic rules,
frequently blocking the paths, intended for bikes or pedestrians. Even if a diplomat parks his
car in a forbidden place, the local authorities can not transport the vehicle away or do anything
that would impede the functioning of the relevant embassy.

The Vienna Convention defines three groups of diplomatic privileges and immunities:
I and 11 are privileges and immunities of the diplomatic mission, 111 — personal privileges and
immunities. The Convention also recognizes various facilities, for example, the receiving state
provides all facilities for the realization of functions of a diplomatic mission.”® Some authors
believe that an ambassador — citizen of the receiving state has to enjoy full immunity and
privileges, since it is not in contradiction with any prescriptions stipulation of the receiving state
at the time of issuance of the agrément, others, think that such a diplomat should only be entitled
to the privileges and immunities, granted by the receiving state.’°

According to some legal experts, diplomatic privileges and immunities are considered,
as part of the group of benefits, privileges and immunities in law, examined further in Chapter
IV of the present work. The most important stimulants in information-psychological
mechanism of legal impacts are the exemptions, privileges and immunities, which play an
increasingly prominent role in contemporary legal life. Exemption from certain duties regarding
foreigners is dictated by considerations of political nature (security of state, etc.). Furthermore,
legal exemptions represent an exception to the general rule, deflection from the standard
requirements of normative character, serving as a tool of legal differentiation. The better the
law, the more differentiatedly it regulates the specific questions of social life.”!

In opinion of Rana, privileges and immunities remain one of the pillars of the diplomatic
system. They are taken for granted in times of normalcy, but function as a safety net for
diplomats and embassy, when relations between countries deteriorate or when a crisis erupts.’*2
In the absence of legal regulation in a particular area, governments are forced, given the
particular circumstances, to make exceptions for certain persons, which leads to a large variety
in practice and opens a loophole for subjectivity and even abuse.

Exemptions are primarily an element of the special legal status of a person, also a

mechanism to supplement the basic rights and liberties of a subject by specific features of legal

HVG.HU. 19 May, 2013. (Accessed on 6 June, 2016.)
http://hvg.hu/cegauto/20130519 Megbelyegtik_a_szabalytalankodo_diplomata

%9 Vienna Convention. Article 25.

710 Blishchenko—Durdenevskii op. cit. 374.

11 Matuzov—Mal’ko op. cit. 233.

12 Rana: The 21st Century Ambassador... 57.
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If the exemptions are intended to facilitate the position of various subjects, then the
privileges are mainly oriented to the political elite, the power authorities and officials.
However, the privileges are established not only with relation to persons, in whom
authority is vested. As monopoly, exclusive rights, they may be granted in certain cases
to citizens, enterprises, institutions, organizations and other entities.

. While exemptions apply to a larger circle of persons and have a broader scope of use,
privileges are specific exemptions — exceptions to exceptions. Their number can not be
large, otherwise the privileges would collide with the fundamental principles of law —
justice, equality, etc.

Exemptions are mainly characterize the special legal status of subjects, being essentially
provided to the respective groups and segments of the population (disabled, pensioners,
students, single mothers, and others). The privileges could be established in special
status (diplomats, deputies, ministers, etc.) and individual status (president), because
they rather confirm the exclusiveness of legal capacity of persons of high rank.
Privileges, being exclusive rights, act in fact, as more detailed and personalized legal
means. Privileges are exemptions from both general and special norms of law.
Therefore, in principle, exemptions and privileges can relate to each other as categories
of ,,special” (exemptions) and ,,individual” (privilege). Furthermore, due to the different
social roles of different actors in social life, law, on the one hand, attempts to align their
actual inequality with the help of exemptions, and on the other hand, law through
privileges highlights those, who need this for the full implementation of their specific
duties.”®

Diplomatic immunity is a notion of international law by which certain foreign

government officials are not subject to the jurisdiction of local courts and other authorities. In

the history of development of diplomacy law, there were at least fifteen diplomatic immunity

theories, put forward by different lawyers.”? In modern legal literature there are being

discussed three theories: extraterritoriality, functional necessity and representative theory.’?

Peters declares that ,, Immunities are a messy affair. They oscillate between law, politics

and comity.”’’? Damrosch points out that throughout history, immunities have often been

19 Matuzov—Mal’ko op. cit. 233-234.

20 Levin citing Hothorn. Levin: Diplomaticheskii... 267.

21 Demin op. cit. 23.

22 Anne Peters—Evelyne Lagrande—Stefan Oeter—Christian Tomuschat (eds.): Immunities in the Age of Global
Constitutionalism. Brill Nijhoff. Leiden, 2015, 1.
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international law, the Constitution and domestic law. (Diplomatic corps is not considered to be
a juridical person, based on a norm of diplomacy law.”?® All the same, diplomatic corps is

29 with limited functions, in accordance with international

accepted as a public institution
traditions and customs.)°

In consequence, on the basis of the above said, the following conclusions could be made:
immunities are a general legal category, for they are established according to the rules of
international, constitutional, criminal, and civil procedure. Experts admit, though, that the
previously mentioned features of legal immunities are rather conventional, since privileges and
immunities are very closely related concepts, in many ways. 3

As noted by Demin, the position of certain scholars, such as Bogdanov,’3? Hardy,”33
Jecny,”3* Ganiushkin,”® Nikolaev,”*® Nikiforov, Borunkov,”®" Sandrovskii,’® Movchan,’3®
Ushakov,’° Levi,” Levin,’*? suggest the emergence of a new approach to the institution of
diplomatic immunities and privileges, which has not received yet a proper development in the
doctrine of international law.

At the same time, some authors do not share this opinion, such as Denza, considering
that the justifications for diplomatic immunities of states are different, as evidenced by the
growing volume of detailed rules and exceptions in the areas of both immunities.” There is no
coherent theory yet of this new approach to the institution of diplomatic privileges and

immunities, and there are only scattered utterances of individual jurists, which can be

728 3. P. Brovka (co-author): Mezhdunarodnoe publichnoe pravo. Osobennaia chast’. (International public law.
Special part.) Amalfeia. Minsk, 2011, 162.

729 The diplomatic corps is not mentioned in the Vienna Convention, and according to Sharp and Wiseman, its role
was not considered to be of sufficient importance. Sharp—Wiseman op. cit. 32.

780, L. Fedorov: Diplomat i konsul. (The diplomat and the consul.) Mezhdunarodnye otnosheniia. Moskva, 1965,
115.

781 Matuzov-Mal’ko op. cit. 232-235.

820, V. Bogdanov: Pravovye voprosy prebyvaniia OON v SSHA. Privilegii i immunitety OON. (Legal questions
of the UN in the USA. Privileges and immunities of the UN.) Izdatel’stvo IMO. Moskva, 1962, 49.

733 Hardy op. cit. 43.

734 Dobromil Jecny: Introduction into diplomatic Practice. Svoboda. Praha, 1968, 44.

%5 B. V. Ganiushkin: Diplomaticheskoe pravo mezhdunarodnykh organizatsii. (Diplomacy law of international
organizations.) Mezhdunarodnye otnosheniia. Moskva, 1972, 169.

7% A, Nikolaev: Diplomaticheskie immunitety i privilegii. (Diplomatic immunities and privileges.)
Mezhdunarodnaia zhizn’. No 8, 1983, 152.

87 D. S. Nikiforov—A. F. Borunkov: Diplomaticheskii protokol v SSSR: printsipy, normy, praktika. (Diplomatic
protocol in the USSR: Principles, norms, practice.) Mezhdunarodnye otnosheniia. Moskva, 1985, 44.

78 K. K. Sandrovskii: Diplomaticheskoe pravo. (Diplomacy law.) Vyshcha shkola. Kiev, 1981, 163.

9 A, P. Movchan-N. A. Ushakov: Kodifikatsiia i progressivnoe razvitie mezhdunarodnogo prava na
sovremennom etape. (The codification and progressive development of international law at the present stage.)
MGIMO. Moskva, 1975, 118.

740 |bid.

41 \Wener Levi: Contemporary International Law: A Concise Introduction. Westview Press. Boulder, 1979, 96.
742 |_evin op. cit. 270.

743 Denza op. cit. 284.
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I11. 3. The commencement and the termination of diplomatic privileges and

immunities

I11. 3. 1. The theoretical and practical aspects of the commencement of diplomatic

privileges and immunities

Regarding the duration of diplomatic privileges and immunities, conventionally, the
foreign representative is allowed to enjoy them during his stay in the receiving state, to realize
his scope of duties. In case of heads of mission, this period activates with the instant when the
government, they are accredited to, provided the official approval, the agrément. The issuance
of the agrément means that the administration of the host state expresses its inclination to
receive a state official, as the representative of his country. The appointment of foreign officials
is completely an internal affair of a state, but the reception of such officials has an international
aspect.

Correspondingly, the receiving state has to provide the diplomatic mission of the
sending state with the facilities,’*” needed for its functioning,’*® along with provision of a
comprehensive facilitation,’*® to protect the diplomatic premises,”® which includes immunity
from the search of premises or means of transport’! and protection of archives, documents,’>?
official correspondence,’® personal correspondence and property of officials,”* also the
diplomatic bag can not be opened or detained.”®

Above and beyond, diplomatic agents are released from the obligation of any personal

and public services.”® The exemption of diplomatic agents from all personal services, natural

747 The embassy premises and accommodations for embassy personnel are chosen, being guided by the principles
of reciprocity and equitable cost. The terms and conditions of possible constructions are established in separate
agreements between the sending and the receiving states. Marian Nash Leich: Contemporary practice of the United
States relating to international law. The American Journal of International Law. Vol. 81, 1987, 651-642.

748 Vienna Convention. Article 21(1).

9 Doc. cit. Article 25.

0 Doc. cit. Article 30.

1 Doc. cit. Article 22.

2 Doc. cit. Article 24.

3 Doc. cit. Article 27(2).

4 Doc. cit. Article 30.

755 Doc. cit. Article 27(3).

756 Doc. cit. Article 35.
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state or to the foreign minister, in case of a chargé d’affaires.”®® Ever since the purpose of the
diplomatic immunity is the protection of diplomats, which is, with certain exceptions, absolute.
A state can refuse a particular person, even without the intention of breaking the existing

diplomatic relations’®*

with the host country, and no reasoning or justification of the rejection
could be asked for.”®® Reasons for refusal of the agrément could be for example, hostile activity
or hostile declarations of the diplomat towards the receiving state; former citizenship of the
receiving state, etc. In practice, to avoid this rather awkward situation of rejection, the sending
state secures approval of the future diplomat as persona grata, in advance.’5®

This approval is called the assignment of the agrément — the agréation. The envoy
becomes formally recognized through the formal reception and can officially commence to
exercise his functions. The diplomatic representative may be considered, as having taken up his
functions even before the official recognition,”®” when he has notified his arrival and a true copy
of his credentials has been presented to the Ministry for Foreign Affairs of the receiving state,
if that is in accordance with the practice, prevailing in that specific country.”®

Francis Dana, the Minister to St. Petersburg, appointed by the new Government of the
United States, arrived to Russia in August 1781 and left the country in August 1783, without
even receiving the formal recognition from the Russian part. The existing diplomatic ties
prevented Russia from Dana’s credentials at that time.”®® Levett Harris, appointed by President
Thomas Jefferson in 1803 was the first U. S. Consul, accepted in Russia. This was the first
official American representative to Russia, however, Russia did not reciprocate. Tsar Alexander
agreed to send a minister to the United States in 1807, once the United States agreed to

reciprocate by sending a representative of similar rank.”’° On 14 July 1809, the United States

83 In the past, the event of death of the sovereign, new authorizations were required, but this accidental state of
affairs did not affected the privileges and immunities of the diplomat — they continued to be present for the period
until the new permissions would arrive.

64 The establishment of diplomatic missions and diplomatic relations are governed, according to the Vienna
Convention by the consent of two states. The Convention does not try to specify manage the time when the consent
is given or rejected.

75 |n practice, Great Britain and the United States are usually claim some explanation for the refusal. D. B. Levin—
G. P. Kaliuzhnaia (eds.): Mezhdunarodnoe pravo. (International law.) Ministerstvo vysshego i srednego
special’nogo obrazovaniia RSFSR. Moskva, 1960, 196. [Hereinafter: Levin—Kaliuzhnaia: Mezhdunarodnoe pravo,
1960...]

766 Alf Ross: A textbook of International Law. Longmans, Green and Co. London, 1948, 200-201.

767 Recognition is important to become a member of the community of states and a subject of its law — this is how
states achieve membership and personality. By becoming a member of the community, states become subject of
its rights and duties. Corbett op. cit. 67-68.

768 Jennings—Watts op. cit. 1064-1065.

89 Despite of the lack of official acknowledgement, Dana worked in Russia, as a private citizen, to build support
for the American cause.

0 This decision was conveyed by Russian Special Envoy Maksim Alopeus to William Pinkney, American
Minister-Designate in London.
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Australia in a Note Diplomatique and eventually broke off diplomatic relations with the
receiving state. The Russian Embassy Staff had to leave the country. The Soviet interests in
Australia were entrusted to the Swedish chargé d’affaires.’’®

It should be specified here that no one can impose on a state the obligation of
establishment (or re-establishment) of diplomatic relations with an other state, if a state does
not want this act. At the beginning of the last century, it was of particular importance to
normalize the Soviet-American relations. On 16 November, 1933, there was concluded the
agreement on restoration of the Soviet-American diplomatic relations.””” Thereafter,
Czechoslovakia, Romania, Hungary, Bulgaria, Albania, Belgium, Luxemburg and Columbia
had also established diplomatic ties with the Soviet Union.’’

The other case in point for the decision of recognition of a state is when the Communist
China was free to refuse to recognize the government of Taiwan at times of the Cold War.”"®
(The legal effects, following from the recognition, have made it to be regarded, as one of the
most important unilateral acts of states. Consequently, recognition is the acceptance by a state
of a new state of affairs, which may have legal consequences.)”® Further, non-existence of
diplomatic relations must be distinguished from non-recognition, although the existence of
diplomatic relations, necessarily implies mutual recognition.’8!

Subsequently, owing to the fact that no state is legally obliged to establish diplomatic
relations with an other one, no state is obliged to receive any designated individual, as an envoy
of a foreign state, as well, as it had been stated above. In the following cases, the receiving
states have declined in the past to accept the nominated diplomats: Sénonville, sent by France
to Sardinia (1792); Pinckney, sent by the United States to France (1796); Marshall, sent by the
United States to France (1797); de Rehansen, sent by Sweden to France (1797); Oiiis, sent by
Spain to the United States (1811); von Martens, sent by Prussia to Sardinia (1820); Sir Stratford
Canning, sent by Great Britain to Russia (1832); Count of Westphalia, sent by Prussia to

776 Glichitch op. cit. 20.

7 In the course of diplomatic negotiations, the parties had to overcome many difficulties, for the Americans
insisted on debt assumption of the Russian Provisional Government and the compensation of the American
industrialists, but eventually, they had to withdraw from these claims. Géza Herczegh: A diplomaciai kapcsolatok
torténete. IL. rész. 1933-1945. (The history of diplomatic relations. Vol. I1. 1933-1945.) Tankdényvkiad6. Budapest,
1966, 19.

78 Herczegh op. cit. 20.

719 Philippe Blancheér: Droit des relations inetrnationales. (Law of international relations.) LexisNexis SA. Durban,
2015, 121.

780 Christian Eckart: Promises of States under International Law. Hart Publishing. Oxford and Portland, 2012, 29-
30.

781 Grant-Barker op. cit. 157.
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The functional immunity for official acts’®® of the diplomatic agent’®® continues,
according to the provisions of the Vienna Convention, when privileges and immunities are
extinguished in the following specified cases: when the diplomat’s appointment is over; he
leaves the host country; the provided reasonable period has expired.”* (The interpretation of
the concept of ,,official acts™ is subject of different opinions, however.)’®? The listed privileges
and immunities are valid for the indicated time even in situations of armed conflicts’®® and this
applies to the premises of the diplomatic mission, as well.”®*

Regarding the commencement of privileges and immunities, the Vienna Convention
differentiates the persons outside, from those inside of the host state at the time of diplomat’s
official appointment.’® In the first case, the privileges and immunities are valid from the
moment the diplomat ,, ...enters the territory of the receiving State on proceeding to take up his
post...”, and in the second case — when he is already in the receiving state — privileges and
immunities begin from the moment when his appointment is notified to the Ministry of Foreign
Affairs or other, appropriate ministry.

Consequently, the moment of validity of diplomatic privileges and immunities is
differentiated (independent) from the approval of diplomat’s appointment by the receiving
state. (The host state can not revoke the selected candidatures, made by the sending state, thus
being obliged to attribute any person with diplomatic privileges and immunities, except for the
head of mission, service attachés and his own citizens.)’®’ There is a provision of notification
of the Ministry of Foreign Affairs about the arrival and final departure of the persons, eligible
for diplomatic immunities and privileges, which should be preferably made in advance.’®®

In R. v. Madan® it would seem that only the head of mission can waive diplomatic
immunity in respect of those, who are otherwise entitled to it and only the sending state can do

800

so in respect of the head of mission. In R. v. Palacios,*™ it was held that a diplomat does not

8 In opinion of Brownlie, the definition of official acts is not self-evident, the concept presumably extends to
matters, which are essentially in the course of official duties. Brownlie: Principles... 361.

0 The persons, connected to the diplomat, such as family members and private servants are also entitled to
diplomatic privileges and immunities, for the length of the relationship. Vienna Convention. Article 37.

1 Doc. cit. Article 39(2).

792 Mazzeschi op. cit. 5.

%3 Vienna Convention. Articles 39(2), 44.

% Doc. cit. Article 45(a).

% Doc. cit. Article 39(1).

% In case of family members and personal servants, the information of the appropriate ministry should be made,
as well. Doc. cit. Article 39(1).

97 Doc. cit. Article 10(1) (b), (c), (d).

%8 Doc. cit. Article 10(2).

79 R. v. Madan. 1All E. R. 588 at 591 (CA) [1961].

800 R, v. Palacios. O. J. No 3104, 7 D.L.R. (4th) 112 (Ont. C. A.) [1962].

118



DOI: 10.15774/PPKE.JAK.2017.003

119



DOI: 10.15774/PPKE.JAK.2017.003

relations between states in war);2% the diplomatic relations are interrupted; the sending or the
receiving state ceases; the diplomatic representative dies; there are personal changes regarding
the head of the sending or the receiving state (except for the functions of head of state shall be
provided by a corporate body); there is a change in the form of government of the sending or
the receiving state.

The request of the receiving state for recall of a member of a diplomatic mission of the
sending state may involve any member of a mission, before or after he has been formally
received. There have been numerous cases of such evokes in history of diplomacy law. Some
examples from past American experience in case of chiefs of missions are, as follows: case of
Genét by the United States in France (1972); Morris by France of the United States (1793);
Pinckney by Spain of the United States (1804); Poinsett by Mexico of the United States (1829);
Jewett by Peru of the United States (1846); Wise by Brazil of the United States (1847);
Marcoletta in the United States of Nicaragua (1852); Segur by the United States of Salvador
(1863); Catacazy by the United States of Russia (1871); Thurston by the United States of
Hawaii (1895); Dupuy de Lome by the United States of Spain (1898); Dumba by the United
States of Austria-Hungary (1915).81°

The requests for the recall of members of the official personnel were, for example, cases
of Boy-Ed and Von Papen, both military attachés of the German Embassy at Washington (1915)
or Von Krohn, the German naval attaché at Madrid (1918). In each of the listed cases, the
request for the recall was complied with by the sending state.®* It should be added here that by
virtue of the Vienna Convention, in the case of military, naval and air attachés, the receiving
state might require their names for approval, beforehand.?!? In practice, sending states announce
the names of such diplomats without prior inquiry of approval 8

Roza Bedy-Schwimmer®'* was Hungary's first female ambassador, appointed on 19
November, 1918, to represent the first democratic Hungarian Government in Switzerland, by

virtue of her excellent political relations. In January 1919, she was recalled, however, due to

gumanitarnom prave. (Application of , unilateral act of state” in international humanitarian law.) In: S. V.
Kivalov (ch. ed.): AI’manakh mezhdunarodnogo prava. Vypusk 1. ,,Feniks”. Odessa, 2009, 172.

8091, I. Kotliarov: Mezhdunarodnoe gumanitarnoe pravo. (International humanitarian law.) lurlitinform. Moskva,
2003, 57.

810 Reves op. cit. 77.

811 Reves op. cit. 78.

812 \Vienna Convention. Article 7.

813 petrik op. cit. 61.

814 Bedy-Schwimmer was best known abroad, as Rosika Schwimmer.
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a French chargé d’affaires in the United States, who had to return home after a new minister
plenipotentiary had to arrive in the United States from France in November 1804. In March
1805, a suit was started against the diplomat, while he still resided in the United States. Pichon
explained the delay in his departure by the necessity of completing his affairs, in the position
of chargé d’affaires. The diplomat also claimed that his papers had not arrived yet and that he
had difficulties getting a passage for Europe. Eventually, Pichon applied to the court of law
with a request of annulment of the proceedings. The American court accepted the explanation
and the proceedings were negated.

An action might be brought against the diplomat, only when he did not leave the host
country prior to the expiration of the provided reasonable period, but the measurement of this
period of time is influenced by the given circumstances, for example in case of an armed
conflict, it would be an estimated period of time. Customarily, the receiving and the sending
states would come to an agreement, as to the duration of the reasonable time needed and did
not turn for fairness to the court. There are exceptions from this practice, when the sending state
may assist the exercise of local jurisdiction by termination the diplomat’s functions and waive
his immunity.

In January 1989, Rudy Van den Borre, a Belgian soldier, member of the administrative
and technical staff of the Belgian Embassy in Washington, was arrested in Florida, after
confessing to two homicides,®?! while being on vacation in that state.®2? Since the staff member
was entitled to complete criminal immunity and freedom from arrest or detention under the
Vienna Convention, the Foreign Department immediately asked Belgium to waive his
immunity. The Belgian officials waived diplomatic immunity for VVan den Borre, in exchange
for assurances that the Broward State Attorney’s Office would not see a death penalty for the
accused, if he was convicted, thus allowing the American officials to begin the steps toward
criminal prosecution. First, Belgium waived the immunity for the limited purpose only, until
the time of careful review of the situation. The immunity had been waived then completely, to
let the arrested be tried. The defendant was convicted of two murders of first degree by a U. S.

court to life imprisonment and incarcerated in Florida.®?3

821 The murder was committed by a gun from the Belgian Embassy, being an act of revenge against a male lover,
as a Broward Circuit Court jury was told, according to the press. Larry Keller: Belgian Soldier’s Trial in Beach
Slaying Opens. 10 August, 1989. SunSentinel. (Accessed on 20 January, 2016.) http://articles.sun-
sentinel.com/1989-08-10/news/8902250233_1 belgian-beaches-slaying

822 Carlos Sanchez: Embassy Driver Held in Fla. Slayings. 13 January, 1989. The Washington Post. (Accessed on
20 January, 2016.) https://www.washingtonpost.com/archive/politics/1989/01/13/embassy-driver-held-in-fla-
slayings/712bc04b-b9a9-4fd6-8e6e-b14d01efc0dO/

823 David A. Jones, Jr.—Jonathan T. Fried: Diplomatic Immunity: Recent Developments in Law and Practice.
Proceedings of the Annual Meeting (American Society of International Law.), Vol. 85, 17-20 April, 1991, 265.
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representation.®3 Further reasons for termination of a diplomatic mission are the diplomat’s
recall from the host state or extinction of the host country, and outbreak of war®3? between the
receiving and the sending state.

The outbreak of war causes at once the breaking off any continuing diplomatic relations
between the belligerents. The diplomats of both sides are recalled and leave for home, as soon
as the necessary arrangements for their safe return can be made. In case, the conditions appear
to make it desirable, enemy diplomatic personnel may be safeguarded in some particular
location, to ensure observance of its immunity and safety, as it happened with the Japanese
diplomats in the United States in December 1941. In rare cases, a member of the diplomatic
mission can be left behind, in charge of both the building and archives,®3* but certainly, this can
be done with the permission of the host government.8%

The fact that an outbreak of hostilities between the sending and the receiving state would
not affect diplomatic privileges and immunities is confirmed by the Vienna Convention,
completed with a prescription that the receiving country has to allow the official (if he is not
citizen of the receiving state), together with members of his family (no matter of their
citizenship) to leave the territory at the earliest possible time.8%® The host country might be
asked for providing the necessary means of transportation of the departing persons, and their
property, if requested. And finally, in case of breach of diplomatic relations the receiving state
has to respect and protect the premises of the diplomatic mission, along with the related property
and archives.®3” The protection in this case is provided independently from the reason of the
breach of diplomatic relations.8*

To be noted here that the rupture of diplomatic relations does not necessarily mean
outbreak of war between the parties.®*® The sending state is allowed to delegate the guarding of

diplomatic premises, together with the related assets and archives to a third country, acceptable

832 \ienna Convention. Article 43(b).

833 In the second half of the twentieth century, t