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INTRODUCTION

The Precise of the Laws of Armed Conflicts is a book that was published at the end of 2004 while working
on the credit requirements of my doctoral program at Pdzmdny Péter Katolikus Egyetem under the
directorship of my supervisor, Judge at the Hungarian Constitutional Court, Pr. (Hab.) Kovacs Péter, Ph.D.,
then Head of the Department of International Law of the University.

As I presented a copy to Pr. Kovécs, he proposed to me that I submit it in /ieu of a dissertation as it
represents countless hours of research, writing, condensing and clarifying in the aim of providing a practical,
yet scholarly, instrument of meeting the commitment of the laws and customs of armed conflicts to spread
the knowledge of international humanitarian law. It joined the requirements of contribution to science while
contributing to a practical mean of application of the law for its understanding by those who need to apply it.

Therefore, this work is not presented in the usual pattern of “thesis-hypothesis-synthesis”. Instead, it aims at
providing the practitioners of the laws of armed conflicts with a method and a source that encompasses
applicable law and remains easily comprehensible for the reader: from soldier to general, from civilian
employee of a Defence Ministry to Head of State, this book aims at providing not another treatise on obtuse
points of law, but instead a clear and concise approach to applying the legal norms of the LOAC.

That is not to say that it does meet the requirements of contributing to science. The difference, from this
book, is that it does so with a holistic approach: joining the juridical with the psychological and the historical
with modern experiences on the ground. In this sense, this work provides for a fresh look at the applicability
of the LOAC and further brings clarification on some particular points that have emerged recently, in
particular the treatment of detainees, the confusion regarding the status of prisoners of war, the concept of
anticipatory self-defence, the Canadian approach regarding the prevention and repression of war crimes as
well as the questions regarding the legality of the use of torture and the respect of fundamental human rights.

Doing so, it contributes to legal science by attempting to bring a working and applicable knowledge of the
law as it currently stand - not barring future development, but indeed encouraging them as long as they do
not lower the bar of the protections already part of what I would term the acquis of the LOAC.

One criticism that may be made against this work is its adoption of a clear ideology whereby humanity as a
value, and humanism as a philosophy, prevails. In some quarters of this work, where it concerns children-
soldier, personal responsibility or where it addresses the question of torture, I use very frank language. This
is due to my own experiences in the Balkans as a peacekeeper and to my core belief in humanity. This might
be seen as a politicising of the law and an attempt to influence its interpretation. Well, so be it for so it is.

And I would not have written this book otherwise as there is no finality in stating the law if it is to destroy its
hard-won acquis or to provide murderers, torturers and other lesser kinds of war criminals with yet another
excuse not to be prosecuted and punished for actions contrary to the principles of humanity.

All it takes for evil to win is for good men to do nothing. I have written this book due to my experience on
the ground, due to my belonging to the brotherhood of war and to my legal training. Even with my bad leg, 1
would again go tomorrow to prevent idleness because I refuse to do nothing and this book is one little thing
forward to further help us help one another.
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PREAMBLE

The laws of armed conflicts are an impassioning field of study that gives rise to a sense of achievement, yet
also to a cynicism that is sometimes well deserved. For while the human race seems in effect to have
reduced suffering in times of conflict, by the same token the twentieth century has seen more horrors than
any period since the recording of history.

Since time immemorial, human beings have desired to live in peace. Nonetheless, there seems to be a
sleeping beast within that at times awakes and shocks the human conscience by its aggressiveness and
barbarity. The usual appellation is the Law of Armed Conflict (LOAC); however, one can remark from the
title of this book that the plural is used under the form Laws of Armed Conflicts. This is because while the
LOAC are the mechanisms by which humankind has attempted to tame this beast and usually understood as
a separate body of law, this book attempts to gather a larger view of this body of law and link it to both
national purviews of its applicability and to international body of laws applicable to it which are applicable
at all times, including in peace, such as protection of the environment and of fundamental human rights. For
this reason, while the use of LOAC will refer to the generally understood body of law applicable to armed
conflicts, it must also be understood as all the laws at large applicable to the situation of an armed conflict,
whether international or non-international.

One must keep in mind that these laws do not aim at eradicating violence or war itself. They aim simply at
avoiding the free and purposeless use of that violence. Some would have us believe that violence is never
justified, independent of circumstances. This is an illusion; most believe that even if war is gradually taken
out of the field of human endeavour, the use of violence, when justified, localized, and temporary, will still
remain a way of resolving conflicts.

The study of the LOAC calls for knowledge of history, law, and the principles of combat. More importantly,
it demands knowledge of exactly what war is and why it exists. War is not a simple instrument of politics or
a simple tool of national policy, though it obviously serves this particular purpose. More than this, war or
armed conflicts often represent the impact of conceptions of what society could and must be. Wars are a
mean of acquiring wealth, but they can also assure the survival of nations in periods of conflict. Above all,
war and armed conflicts are the results of hidden causes that if they were known would often be avoided.
War may not be avoidable every time, but suffering incurred while waging it can be curbed. Of course, the
reduction of suffering depends on the willingness of those involved in the operations.

Why humans risk their lives and wage war is still in large part a mystery. Some reasons are superbly
explained in Robert L. O’Connell’s book The Ride of the Second Horseman (New York, Oxford University
Press, 1997). Reading this book is strongly recommended. It will help you to understand the roots of the will
of persons to die for a cause.

This book examines different terms such as the laws of war, the laws of armed conflicts, and international
humanitarian law. The expression “laws” is used here instead of the usual “Law of Armed Conflict”, which
is the official appellation of the LOAC as jurist have the sad tendency to compartmentalise their approach,
whether they are legal or general. The ‘Law’ of Armed Conflict as it is usually understood only
encompasses those treaties and customs which relate directly to the law applicable during an armed conflict.

This approach, as the concept of ‘war’ itself, is a left-over of the Second World War and the previous period
that defined the approach to the modern applicable laws. It is too restrictive as it does not take into account
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numerous treaties not of a pure application in armed conflicts, but indeed applicable either at all times or in a
majority of situations, even those short of armed conflicts, or in different types of armed conflicts, such as
international and non-international ones. For this reason, the expression used here refers to an enlarged body
of inter-relating treaties and customs in international law that apply in armed conflicts and/or in periods of
peace or even of so-called ‘situations of exceptions (civil unrest, terrorism, troubles, internal disturbances
and the like). The aim of this book is to be holistic in its teaching of the body of law that exist today to
protect humans during these situations, to include their bases, psychological bases and their development.

The terms laws of war, the laws of armed conflicts concern the same issues, that is, the rules of law
applicable in periods of conflicts between states or inside one state. The difference between the two terms is
that the laws of war designate international conflicts while LOAC designates any conflicts, international or
non-national. The first expression was used mostly up to the Second World War.

As for the LOAC, its modern shape was developed during the de-colonizing period of the 1960s and 1970s.
This term is applicable to most conflicts we have seen since the beginning of the 1990s. The term
international humanitarian law designates the rules of law that aim at protecting the victims of war. This
body of rules is used especially with regards to situations such as peacekeeping and peacemaking, and
particularly since the 1992 Somalia crisis, as prior to this the Additional Protocols of 1977 have been
applicable only in very few situations. Since then, however, a multitude of conflicts implicating parties to
the Conventions and/or the Protocols have taken place, for which we can mention Chechnya, Croatia,
Bosnia, Kosovo, East Timor (Timor Leste), Afghanistan and Iraq. The Canadian Forces refer to these rules
as the LOAC.

Whatever the terminology, the applicable laws are those to which you are subjected to in an operation and
they represent the best hope for the re-establishment of peace and the reduction of suffering during and after
a crisis. Their study is fundamental. One day someone may thank you for applying them. More importantly,
maybe will you one day thank somebody for having applied such laws towards you. The LOAC will not
stop war and the suffering that results when a shot is fired in anger. But if they save one life, they have
already moved us a step forward.

10
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LisT OF ABBREVIATIONS
IAC International Armed Conflict
NIAC Non International Armed Conflict
GC 1949 1949 Geneva Conventions
GCI First Geneva Convention of 1949
GCII Second Geneva Convention of 1949
GC1lI Third Geneva Convention of 1949
GC1V Fourth Geneva Convention of 1949
AP 1 First Additional Protocol to the 1949 GC of 1977
AP 2 Second Additional Protocol to the 1949 GC of 1977
AP 3 Third Additional Protocol to the 1949 GC of 1977
SRM San Remo Manual on the International Laws
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CHAPTER 1
Tae EvoLuTtioN oF THE LLAws oF ARMED CONFLICT

INTRODUCTION

The LOAC rest essentially on the historical evolution of human psychology and religious influences, as
well as on the building of a code of honour within the military profession. The present Chapter aims at
providing a basic knowledge of this evolution and at giving the basic notions of international law
applicable to the LOAC. We will therefore examine the sources of the LOAC, their aims, their
development, the nature of an armed conflict and finally the LOAC’s juridical implications. To gain an
insight into the spirit of the LOAC, read the following short extract from Victor Hugo’s masterpiece on
the French Revolutionary War of 1793, Quatre-vingt-treize (Ninety Three), published in 1879. It presents
clearly the moral rules and the code of honour transmitted through the LOAC:

“He [the priest Cimourdain, delegate to the Government’s Public Salvation Committee of the French Republic] looked Gauvain
[an extremely competent commander of the French Revolutionary Forces in French Vendée] in the eye and asked, “Why have
you liberated these Catholic sisters at the Saint-Marc-le-Blanc convent?”

“I do not wage war against women,” answered Gauvain.

“These women hate the people. As far as hatred goes, a woman is worth ten men. Why did you refuse to send this flock of old
fanatical priests to the tribunal, in Louvigné?”

“I do not wage war against elders.”

“An old priest is worse than a young soldier. Rebellion is more dangerous when taught by white hair. People have faith in
wrinkles. No false pity, Gauvain. The regicides are the liberators. Keep your eye on the tower of the Temple.”

“The tower of the Temple! I would leave that for the Dauphin [Louis XVI’s son]. I do not fight children.”

Cimourdain’s eye became piercing. “Gauvain, know that one must fight a woman when she is named Marie-Antoinette, fight
the elderly when he is Pope Pius VI, and fight children when they are called Louis Capet.”

“My Master, | am not a politician but a soldier.”

“Ensure that you do not become a dangerous man. Why, during the attack against the Cossé garrison, when the rebel Jean
Trenton, surrounded and lost, sword in his hand, attacked alone against your whole army, did you command, ‘Open orders! Let
him pass!’?”

“Because one does not fight another with 1500 others to kill him.”

“Why, at the Cailleterie d’Astillé, when you saw that your soldiers were going to kill the Vendéen, Joseph Bézier, then
wounded and crawling, did you order, ‘I’ll take care of him!” and fire your shot in the air?”

“Because a soldier does not kill a man on the ground.”

“And you were wrong! Both men are today leaders of fiery bands of revolutionaries. Joseph Bézier is Moustache, and Jean
Treton is Jambes-d’ Argent. By saving their lives, you gave two enemies to the Republic.”

“Indeed, I wanted to make her friends, not enemies.”

“Why, after your victory at Landéan, did you not shoot the three hundred peasants you had captured?”

“Because, Bonchamps having shown mercy to the Republican prisoners, I wanted it to be known that the Republic could be
merciful to Royalist prisoners.”

“Then, if you would capture Lantenac, you would be merciful to him?”

“No.”

“Why not, since you were already so towards three hundred peasants?”’

“Peasants are ignorant; Lantenac knows what he is doing.”

“But he is a parent.”

“France is my family.”

“Lantenac is elderly.”

“Lantenac is a traitor. Lantenac has no age. Lantenac calls for the English to invade. Lantenac is the enemy of our country. A
duel between him and me can only end by his death or mine.”

“Gauvain, remember these words.”

“It is said.” There was a silence as both eyed one another. Then Gauvain said, “It will be a bloody year, this year, 93 that we
live.” ”

13
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CONTENT:

a. the evolution of humanitarian law to the St. Petersburg Declaration of 1868;
. the sources of LOAC;
c. the evolution of LOAC from the St. Petersburg Declaration to the Geneva Conventions of 1949;
and
d. what is an armed conflict and its juridical effects.

ReEcoMmmMENDED READINGS

* Best, G., “The Restraint of War in Historical Perspective” in Humanitarian Law of Armed Conflict —
Challenges Ahead, Essays in Honour of Frits Kalshoven, Dordrecht, Martinus Nijhoff Publishers, 1991,
pp. 3-26.

* Greenwood, C., “The Relationship between jus ad bellum and jus in bello”, (1983) 9 Review of
International Studies, pp. 221-234.

» Lieber’s Code — General Order No. 100, Instructions for the Government of Armies of the United States
in the Field, Washington (DC), War Department, April 24, 1863.

A. THE EVOLUTION OF HUMANITARIAN LAW TO THE ST. PETERSBURG DECLARATION (1868)

(1) “Woe to the vanquished!”, as far back as history remembers, is the motto by which warriors have
practiced the art of war'. This was certainly true during antiquity. Indeed, all recorded history is based on
accounts of conquests and the military exploits and massacres of the times. The Iliad, the Siege of Troy,
the Peloponnesian War, the glory and fall of Rome, Alesia, the Mongols, and the Crusades are all
evidence of the fact that war has always been one of the foremost activities of humankind.

(2) Only a small number of rules determined the conduct of hostilities. It is not a rare occurrence to
have populations massacred and soldiers executed. Regardless of the reason or the cause defended, the
only effective rule applicable seems to have been the rule of the victor.

3) However, this is not quite exact. Through the ages, numerous precepts, mainly religious ones, have
prohibited attacks on parts of the population such as women and the elderly and forbade fighting on Holy
Days. Furthermore, attempts were made to reduce suffering by limiting or prohibiting the use of certain
weapons. Still, this “generosity” was itself limited by exceptions. One often-cited example is the
crossbow, whose use was forbidden by the Vatican during the Lateran Second Council (1139). But while
the crossbow’s use between Christians was prohibited, it was permitted against other religions.

4) The Renaissance was rich with humanism, whereby respect of non-combatants was encouraged, as
well as respect for holy sites, public structures. However, the Hundred Years War (1337-1453) and the
Thirty Years War (1618-1648) demonstrated how the application of this humanism was still far from
perfect. The face of war changed radically during these years as the feudal system created strong loyalties
between king and subjects. Laws and moral codes could not act as a check to these.

(5) This situation became even worse with the American (1776) and French (1789) revolutions. The
new war cry became “Liberty!” and no act was too barbarous to be committed in its name. The “Terror
Regime” and the border problems of the new French Republic with the counter-revolutionary forces of the

! Titus Livius, The History of Rome, Volume 1, Book 5, Chapter 48 at electronic page 506, available at http://www.gutenberg.org/etext/10907.
14
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Duke of Brunswick (1792) demonstrate to what extremes the “Nation” can go to protect its ideology. The
ideal of “saving the nation” became a rallying cry at the Battle of Valmy (1792) and was followed by the
imperialist regime of Napoleon Bonaparte. The Nation then became the only guarantor of its own safety.
The voluntary system of enlistment in the regime’s first year was quickly replaced by conscription,
whereby it was every citizen’s duty to either carry a weapon or build arms for those who could use them.

(6) Such a system resulted in a much larger pool from which armies could be raised en masse. This
new levée-en-masse permitted the creation of the largest armies ever seen to this point. Human power
combined with the rapidly developing power of gunpowder created a process by which more casualties
could occur and were expected during engagements up to levels never before envisioned. After twenty
years of continuous conflicts, the rulers of Europe realized that the effects of war must be limited. It
appeared evident to all that the demise of Napoleon was permitting a return to peace in Europe. With his
defeat at Waterloo in 1814, significant changes appeared in the legal regime of the laws of war.

(7) The political organization in Europe became subject to the decisions taken by consensus at the
Congress of Vienna (1815). This congress is de facto a European Directory, consisting of the four major
victors against Napoleon, namely, England, Prussia, Russia, and Austria. The Congress was founded on
the idea of a balance of power in Europe, a system by which no power would be able to be strong enough
to attack and defeat another. In order to establish this regime, two basic principles were recognized by all
these powers: the inviolability of state frontiers and the legitimate monarchical regimes of states
within those borders. Despite this structure, this regime was not preserved for long. With increasing
pressures from revolutionary movements, it was quickly paralyzed and unable to act. It was therefore
replaced in 1825 with the Concert of Europe, where states met only when the need arose. This
organization was even more ill-suited for its purposes since it radically changed the applicable rules.
While the Congress of Vienna attempted to avoid war, the Concert of Europe was preoccupied with the
timely resolution of crises. Even though relative peace was maintained for some time, the fact remains that
war was accepted as being an undisputed right under positive international law.

(8) This is an important point with regards to the LOAC. If some jurists believe that war must be
outlawed, most agree that this right is inherent to the nature of the state. This is why the aim of the
LOAC : is not to outlaw war but to regulate the conduct of hostilities and limit inflicted suffering as
well as creating favourable conditions for a return to a durable peace.

9) This view developed mainly during the latter part of the nineteenth century, during the Crimean
War when French and English allies harmonized their rules of the conduct of warfare with the 1856
Declaration of Paris®.

(10) However, it was with the Battle of Solferino in Italy (1859) that a momentum developed to aid the
victims of war. Under the disbelieving eyes of a 31-year-old merchant, Jean-Henri Dunant, over 40,000
French and Austrian wounded were left for dead on the battlefield. Seeing that medical services from both
sides were overwhelmed, he decided to dedicate his life to the fate of the victims of warfare. To rally
support for his cause, he published his book Memories of Solferino. Its impact on the moral conscience of
Europe was immediate. Public opinion became much more receptive to the idea of an International
Commission whereby all states would recognize basic principles such as respect and care for the wounded
and non-combatants. The first of these conferences took place in 1863 and was an immediate success.
Doctors from sixteen states adopted all the resolutions of the new Red Cross. From then on, the ideal of

*Declaration of Paris; April 16, 1856 at http://www.yale.edu/lawweb/avalon/lawofwar/ decparis.htm.
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reducing the suffering and damages of war acquired such importance that the legal sources of the “laws of
war” were then recognized and defined in order to give weight to the fate of war’s victims.

(11)  Following its the creation of the Red Cross, two branches of the “laws of war,” now recognized as
the Laws of Armed Conflicts (LOAC), were identified, their objectives differing:

a. International humanitarian law (Geneva stream). This branch aims at protecting the victims of
war, especially persons under the control of a foreign power, civilians, the sick and the wounded.
Its effects are the amelioration of the condition of life.

b. Laws of war (Hague stream). This branch regulates the conduct of hostilities as well as the
means of warfare to limit collateral damages and unnecessary suffering.

(12) Two principles regulate, with religion or psychology, the development of the LOAC:

a. sense of honour: which demands the respect of one’s word; and

b. humanitarian considerations: which demands the respect of non- combatants.

(13)  With the development of the means of warfare and the consequent horrors of war during the
Napoleonic era, a need to codify rules applicable during armed conflicts arose, as the number of soldiers
engaged and wounded in battle increased rapidly with the advent of ever more powerful artillery and
musketry and the development of the guerrilla form of warfare. This became most evident with the advent
of the machine-gun and trenches during the American Civil War. Confronted with the independent
warring activities of the Bushwhackers, Partisans, Armed Prowlers, Scouts and others, the United States’
Adjudant-General, himself a distinguished law scholar asked his friend Francis Lieber for his opinion on
the status of prisoner of war to be granted or denied to them. Lieber’s opinion, drafted in the form of a
code, was published under General Order No. 100. Now called the Lieber’s Code’, it contains the first
codification of all modern laws of armed conflict. It is the root of many of the conventions we will explore
here. It creates the notion of military necessity and that of distinction between combatants and non-
combatants. If for no reasons than to explore the evolution of the LOAC from this first codification, the
Lieber’s Code’s 157 articles defines the LOAC as we know it.

B. THE sources oF THE LOAC

(14) These sources are very important in law, as they determine the legitimacy of any claim to the
existence of a right. If a source is identified, a right can then exist. In the absence of a source, no crime can
be committed since no law can be broken.

(15) As previously noted, the LOAC rest essentially on the influences of religion and human
psychology. It is the ability to distinguish between right and wrong that makes us human. Our conscience
constrains us to a certain moral code. The Code of Chivalry is an example of such a code. This was a
tradition, an expected behaviour on the part of the warrior class of the society that was self-created and
self-imposed to limit the damages of warfare during the proliferation of conflicts during the Middle Ages.

3 Laws of War: Instructions for the Government of Armies of the United States in the Field, prepared by Francis Lieber, LL.D.
Originally Issued as General Orders No. 100, Adjutant General's Office, 24 April 1863, Washington 1898: Government Printing
Office, at http://www.yale.edu/lawweb/avalon/lieber.htm.
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This behaviour was passed down through generations and, despite innumerable breaches, certain
behaviours are still expected from soldiers. Courage, bravery, and honour are notions that are part of that
code. Society expects soldiers to kill without pity towards the enemy, but also expects them to show
mercy when this enemy has been rendered hors de combat, through wounds, sickness, or loss of
consciousness.

(16)  This tradition was carried on and leads certain authors to affirm that the LOAC is part of the “jus
cogens”, an imperative norm of international in general. This means that the norm expressed is recognized
by the international community at large, and that to trespass against it is considered as being absolutely
prohibited. Furthermore, this norm can only be changed by a new norm of the same character. Respect and
care of the wounded has attained the status of a jus cogens norm, as much in its /ato sensu (in general; a
wide or liberal sense) as in its stricto sensu (restricted and very precise) sense.

(17)  With the ratification of Eritrea in June 2000 all nations on earth save two, the Marshall Islands and
Nauru, neither possessing standing armies, have signed the /949 Geneva Conventions. Therefore, it is
widely accepted that many of the principles contained in these conventions are a norm of jus cogens,
applicable to all. As a result, all are bound by these principles. A clear example of a norm of jus cogens is
art.3/common GC 1949: the norms it contains restate basic principles of previous conventions and
therefore are clearly imperative norms of international law.

(18)  Therefore the sources of the LOAC are primarily of an international order, and secondly of a
national order.

(19) International norms are those rules that carry on through the centuries without being codified
(put in writing). Through word of mouth, all recognized the basic rules applicable to whatever
transgression was prohibited. These traditions are the customs. They were learned from the recounting of
battles by veterans and became the expected behaviour.

(20)  These behaviours have become traditions because of two major elements: continued practice over
time, by which all participants repeated this behaviour because they recognized it as the rule that none
could disobey. This latter recognition is what is called the generalization of the practice. Customs are
composed of general principles that can be widely interpreted, but which everyone knows must be obeyed.
As early as the second half of the nineteenth century, States knew that they could not transgress the “right
of the people,” that is, the usages and customs between Nations.

(21)  Nevertheless, such customs existed before the Napoleonic era and still the horrors continued
unchecked. States decided primarily on a bilateral model, and later, on a multilateral one, to codify these
customs by treaties. These treaties are more often than not called conventions, legal instruments that put
into writing the customary rules, or created new rules, to which states agreed to abide. These conventions
thus became the conventional sources of international law. The Paris Declaration of 1856 was the first of
these to address the rules of warfare that States saw as applicable to all. The /864 Geneva Convention®
became the first to address the international humanitarian laws applicable in times of conflicts. The
participation of States’ representatives in their drafting sessions and their subsequent ratification are good
examples of the conventional source of written (codified) law applicable to states in general international
public law and in the LOAC.

* Convention for the Amelioration of the Condition of the Wounded in Armies in the Field. Geneva, 22 August 1864, at
http://www.icrc.org/ihl.nsf/WebFULL?OpenViewt.
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(22)  As alast source of the LOAC are the general principles of law as understood by the Statute of the
International Court of Justice at its article 38(1)(c), whereby the Court applies the general principles of
law recognized by all civilized nations. These general principles must not be “discovered” by the
international judge; they must exist already and simply be attested to.

(23)  As such, the general principles of law would be common to all major legal system, such as the
principle by which tribunals must be established under the applicable law. This is why the tribunal for war
crimes committed in the Former Yugoslavia is deemed legal under international since it was created by
the international legal system under the auspices of the UN Security Council.

(24) In an auxiliary manner, there exist two means of determining the content of the applicable law.
These are :

a. Jurisprudence, or case law: meaning the decision of established tribunals applicable to the
case at hand; and

b. Doctrine: Meaning the writings of the most qualified publicists (legal writers, autors).

(25) For example, in the Christian western hemisphere, the Bible is probably the best example of
doctrine. It is an important source in the sense that it is founded on the collection of arguments based on
customs and conventions alike in order to prove or disprove the existence of a right. Since the LOAC is
largely based on religious and psychological principles to affirm humanitarian considerations and the
sense of honour, doctrine serves as a medium in order to translate these principles into coherent legal
principles. Although it does not specifically offer treatises on the laws of war, the Old Testament preaches
the merciless destruction of the enemy while making reference to grace being conferred on non-
combatants. These precepts are therefore predominantly religious at root, but have evolved as recognized
customs in warfare, especially during the Middle Ages. Doctrine is very important because it can modify
in part or in totality the applicable international law and the LOAC.

(26)  Of these three sources, which one precedes the others? The conventional sources, such as the GC
1949, are the ones taught, but conflicts do not always go as planned by these documents. Situations arise
where no written rules apply. A soldier’s duty is to put the enemy hors-de-combat, not necessarily to kill
him. If the soldier has achieved this goal and no conventional right seems to apply to the aftermath, he
must rely on the customs and their general principles. Then he must ask whether the next action planned is
“honourable” -- if it shows the general principles of humanity. A soldier is not expected to risk his
safety in such a situation but must act in accordance with humanitarian principles universally recognized
by all Nations. For example, soldiers should know that firing on civilians without actually establishing
that the target is a potential or known threat goes against these general principles. It is illegal with regards
to the spirit of the Geneva Conventions.

(27)  Further to the international sources, there exist some national sources of the LOAC. The military
disciplinary codes of all countries are the prime examples of these sources. The national source is
sometimes very important is a country has a dualist juridical system. In such a system, no international
treaty can be opposed to that country’s national unless it has been adopted as a law by the legitimate
legislative authorities.

(28) In short, there exist two types of sources of the LOAC:
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a. International sources, which include customs, conventions and general principles.

b. National sources, which are the laws promulgated by a country in relation to the LOAC.

C. THE EVOLUTION FROM THE ST. PETERSBURG DECLARATION TO THE 1949 GENEVA CONVENTIONS

(29)  One frequently cited example of a conventional source of the LOAC is the /868 Declaration of St.
Petersburg’. Following the shift in public opinion to a favourable attitude towards humanitarian laws,
Russia convened a summit to elaborate rules applicable to the means and methods of warfare. Nineteen
states decided of their free will to bind themselves to this treaty, which laid down the basic principles with
regards to the respect of non-combatants and the interdictions relative to weapons that create unnecessary
suffering or death. Nominally mentioned were projectiles with a weight of less than 400 grams if these are
fulminating, incendiary or explosive (St-Petersburg Declaration of 1868). Still, this does not mean the
sole motive for this treaty was “humanitarian.” One of the important reasons for the agreement was that
many countries lacked the technological means to rival British musketry production.

(30) The St. Petersburg Declaration is today one of the most important ever written as the point of
departure for arms control negotiations. Others followed, such as the 1874 Brussels Declaration®. But the
principles elaborated in this particular declaration were not ratified by its fifteen signatories (ratification
being the procedure by which a country formally agrees to be bound by a treaty). Nonetheless, its
principles served as the source for the drafting of many national legislations on the LOAC. This was
especially true in France where it became the basis of study of the Institut de droit international when it
attempted to created a manual incorporating all rules applicable in time of conflict. These principles also
influenced the Hague Second Convention of 1899" and the Hague Fourth Convention of 1907°.

3 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight, Saint Petersburg, 29
November / 11 December 1868, at http://www.icrc.org/ihl.nsf/WebFULL?OpenView.

S Project of an International Declaration concerning the Laws and Customs of War, Brussels, 27 August 1874 at
http://www.icrc.org/ihl.nsf/WebFULL?OpenView.

" The 1899 Hague Conventions are: Final Act Of the International Peace Conference, The Hague, 29 July 1899; Convention (II)
with Respect to the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on
Land, The Hague, 29 July 1899; Convention (Ill) for the Adaptation to Maritime Warfare of the Principles of the Geneva
Convention of 22 August 1864, The Hague, 29 July 1899; Declaration (IV,1), to Prohibit, for the Term of Five Years, the
Launching of Projectiles and Explosives from Balloons, and Other Methods of Similar Nature, The Hague, 29 July 1899;
Declaration (IV,2) concerning Asphyxiating Gases, The Hague, 29 July 1899; and the Declaration (IV,3) concerning Expanding
Bullets, The Hague, 29 July 1899, all available at the ICRC’s web site at http://www.icrc.org/ihl.nsf/WebFULL?OpenView.

¥ The 1907 Hague Conventions are: Final Act of the Second Peace Conference, The Hague, 18 October 1907; Convention (III)
relative to the Opening of Hostilities, The Hague, 18 October 1907; Convention (IV) respecting the Laws and Customs of War on
Land and its annex: Regulations concerning the Laws and Customs of War on Land, The Hague, 18 October 1907; Convention
(V) respecting the Rights and Duties of Neutral Powers and Persons in Case of War on Land, The Hague, 18 October 1907;
Convention (V1) relating to the Status of Enemy Merchant Ships at the Outbreak of Hostilities, The Hague, 18 October 1907;
Convention (VII) relating to the Conversion of Merchant Ships into War-Ships, The Hague, 18 October 1907; Convention (VIII)
relative to the Laying of Automatic Submarine Contact Mines, The Hague, 18 October 1907; Convention (IX) concerning
Bombardment by Naval Forces in Time of War, The Hague, 18 October 1907; Convention (X) for the Adaptation to Maritime
Warfare of the Principles of the Geneva Convention, The Hague, 18 October 1907; Convention (XI) relative to certain
Restrictions with regard to the Exercise of the Right of Capture in Naval War, The Hague, 18 October 1907; Convention (XII)
relative to the Creation of an International Prize Court, The Hague, 18 October 1907; Convention (XIII) concerning the Rights
and Duties of Neutral Powers in Naval War, The Hague, 18 October 1907; Declaration (XIV) Prohibiting the Discharge of
Projectiles and Explosives  from Balloons, The Hague, 18 October 1907 available at
http://www.icrc.org/ihl.nsf/WebFULL?OpenView. It must be stated that these Hague Conventions were not perfect instruments:
They were usually joined with “si omnes”’clauses — solidarity clauses — by which they cease to be applicable when one of the
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(31) Before pursuing this historical chronology, it is important to mention here the interaction of all the
sources of international law. As we can see with the 1874 Brussels Declaration’, a “jus cogens” norm of
international law, such as the respect of non-combatants that existed in traditions and religious principles,
and that became customs regionally and then globally can become codified in a conventional source like a
treaty. It then becomes a conventional source that can influence a national source of law, such as internal
legislation. Law is not fixed in time and space. It is a human tool that evolves with human society. What is
not recognized today might become so tomorrow and elevated to unbreakable status in national law. The
LOAC are reactionary laws, responding to issues raised by the most recent conflict and therefore painfully
slow to evolve. But they can also evolve quite rapidly, given the right stressors, as we have seen with wars
prior to the 20th century.

(32) Between 1859 and 1914, many Europeans conflicts prepared the road to the Great War (1914-
1918). The American Civil War (1861-1865), the multiple conflicts of major powers such as the Austro-
Prussian War of 1866, the Franco-Prussian War of 1870 and the Russo-Japanese War of 1905 and the
Balkan Wars of 1912-1913 all signalled things to come in the Great War, or First World War as it is now
known. The invention of the telegraph, the railroad, repetitive-fire guns, and Maxim machine-guns were
all enhancers of power that would mean heavy casualties in future conflicts.

(33) The manoeuvres of Germany to create for itself an empire and the British counter-manoeuvres to
stops these attempts were in hindsight clear indications that a major confrontation in Europe was
inevitable. The European powers convened in The Hague in 1899 to establish the ground rules of such a
conflict with this idea looming in the background. Twenty-six states adopted the declarations whereby
they would abstain from using “dum-dum” bullets -- projectiles that, due to an incision on the head of the
bullet, deform or separate on impact with the human body, creating a much larger exit wound than would
be the case with a normal bullet. Hollow-point bullets are nominally specified in the text. Also excluded
from use are asphyxiating gases, although there is a caveat (an exemption) by which the victim of a first
attack has the right to reply in kind to a first use of gas by another belligerent. Further, if a belligerent is
joined in alliance by a state not party to the convention, the prohibition of the use of gases ceases to

apply'.

(34) After the Russo-Japanese War, new rules were deemed necessary. This led to the creation of the
1906 Geneva Convention on the Wounded and Sick in Field Armies". The convention was followed the
next year by the fourteen Hague Conventions of 1907. For the first time, a real codification of all the
general rules applicable to armed conflicts were laid down, including the treatment of persons fallen under
the power of a foreign power. Even if its terms were limited, every aspect of the means and methods of
warfare and the treatment of victims of conflicts were codified.

(35) But if the hostilities on land and sea could be more or less predicted, nobody foresaw the
development of the warplane as such a powerful mean of warfare. The invention of the “aeroplane” and its
subsequent use during war rapidly convinced jurists that the new technology had tremendous potential for

belligerents, independently of how many of them there might be, was not party to them. For example, Germany claimed during the
First World War that from 8 August 1917, the Hague Conventions ceased to be applicable due to the entrance into the war of
Liberia, which was not party to them. During the Second World War, the same argument was taken after the entrance in the war of
Italy which had not ratified them. This has since disappeared. (See Patrick Dallier et Alain Pellet, Droit International Public, 7e
ed., L.G.D.J., Paris, 2002 at 969).

? Project of an International Declaration concerning the Laws and Customs of War, Brussels, August 27, 1874.

10 This is another example of “si omnes” obligations as explained supra at footnote 8.

"' Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field, Geneva, 6 July 1906 at
http://www.icrc.org/ihl.nsf/WebFULL?OpenView.
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destruction and that air attacks could not discriminate between combatants and non-combatants. In 1923
States convened to determine what rules would be applicable to the use of warplanes in air/land or air/sea
operations. No treaties resulted from these discussions, but the expert opinions expressed were seen as the
rules applicable to the use of the third dimension in armed conflicts. Their force of law is such that on
certain items, they acquired the status of customary law.

(36) The real problem illustrated by the example of air weapons is the potential for the invention of
ever-new weapons with increased destruction capacities that would not be covered by existing laws. This
is especially the case with chemical and bacteriological weapons. The 1925 Geneva Protocol' tried to
address this issue. Despite the best of intentions, the political reality of the time made it so that the only
wording acceptable to all parties was the application of the principle of “reciprocity,” by which the rule
of first use applied, but ended as soon as another party breached it. This principle exists in international
law and is used as an interpretative instrument to determine the breadth and scope of the treaties.

(37)  The First World War radically changed the legal dynamic of the right to the recourse of means and
methods of warfare, but also the right to the recourse of war itself as an instrument of national policy.
Following the military, social, political and economic catastrophes that engulfed the world during those
four years, public opinion was in favour of developing international forums through which conflicts could
be avoided.

(38)  The creation of the League of Nations" in 1919 was based on a new idea expressing that a war of
aggression was not an inherent right resting in natural law. From a moral standpoint such a war was an
international crime. This change was radical; since it shattered all the prevailing conceptions that war was
an illimitable mean of furtherance of national policies. Where a state had an inherent right to use armed
force prior to the war, this same state now had to answer to the international community and justify the
reasons for its use. Thus while it was a normal juridical institution prior to 1919, after this time war
became contrary to the principle of peaceful co-existence between nations.

(39) The notion of war of aggression is included in the peace treaties terminating the multiple conflicts
of the Great War such as the 1919 Versailles Treaties, but would only be defined by the United Nations in
1974. Following the terms of these treaties, the German Kaiser Wilhem II was subjected by section 227, to
answer to charges of being the author of a war of aggression before an international tribunal and to be
responsible for the war. He was judged in his absence, the Low Countries where he had taken asylum
refusing to extradite him. The Commission on Responsibilities, responsible for the examination of the
charges, exonerated him of the charges, stating that he did not commit a breach of the laws applicable at
the time, not having violated the customs of the laws of war, but was instead guilty of a moral crime. That
crime was a prejudice to international morale. It was therefore not deemed an act contrary to positive
international law. The question was a moot point in any case and remained an academic question since the
Kaiser could not be tried in person.

(40) In spite of this incident, this new interpretation of war had many consequences in relation to the
use of armed force, since it resulted in the following principles:

12 Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare,
Geneva, 17 June 1925 at http://www.icrc.org/ihl.nsf/WebFULL?OpenView.

3 The Peace Treaty of Versaille, The Covenant of the League of Nations, 28 juin 1919, available at
http://www.lib.byu.edu/~rdh/wwi/versailles.html.
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a. the principle of non-aggression: States cannot in any cases use armed force to resolve their
political or economic disputes. Negotiation and mediation are the only acceptable means of
resolution;

b. the principle of the respect of state sovereignty: States must respect established borders and
abstain from using any means not in accordance with the juridical realm in order to violate the
territorial integrity and political independence of another state; and

c. the principle of non-intervention: This corollary of the principle of the respect of state
sovereignty prohibits a state from intervening in the internal affairs of another.

(41)  This does not mean that the LN was rendering war illegal. It simply means that it was creating two
types of war: legal and illegal. Illegal wars are those that, under the Pact of the League of Nations,
represent an external aggression against the territorial integrity or the political independence of a state.
This is a restrictive statement of facts that one can interpret widely by:

a. claiming self-defence, a right viewed as inherent to all states if under attack;

b. refusing to designate as a war a conflict in which it is involved; this tactic permitted Japan to
conquer parts of China during the Manchurian Conflict in 1931-33, and during the “Chinese
incident” of 1937-41. During these conflicts, neither of the states would recognize a state of war,
preventing any LN intervention since it was deemed an internal conflict and the Pact of the LN
prohibited intervention in the internal affairs of states, according to the principle of state
sovereignty and of non-intervention.

(42)  Of course, pacifists of the time attempted to remedy this by multilateral treaties such the Draft
Treaty of Mutual Assistance of 1923' and the 1924 Geneva Protocol for the Pacific Settlement of
Disputes", but their efforts failed due to the low number of states that ratified these projects. Nonetheless,
the 1925 Locarno Treaties'® were adopted by ratification that imposed recourse to conciliation to settle
international disputes. Three years later, an impressive number of states signed the General Treaty for the
Renunciation of War, known as the Pact of Paris or the 1928 Kellogg-Briand Pact. This text is the first
international treaty whereby states formally expressed the renunciation of the use of war as an instrument
of national policy and to resort to conciliation and mediation in order to resolve their international
disputes. Although idealistic, the treaty still demonstrates real political desire to end the use of war in the
aftermath of the First World War.

(43) The Briand-Kellogg Pact had major drafting faults that resulted in deplorable results. Indeed,
although very concise and precise, it still accepts reservations to its terms. A reservation is an
interpretative clause by which a state agrees to ratify a treaty but affirms that certain clauses do not apply
to it. Reservations are an accepted procedure of international law, but cannot go against the purposes and
objectives of the treaty. If so, that reserve is illegal and therefore without any legal force. In the case of the
Kellogg-Briand Pact, states formulated such large exceptions that they entirely circumvented the purposes
and objectives of the treaty, ultimately resulting in its failure in 1939. States formulated reserves on the

' Draft Treaty of Mutual Assistance, Lausanne, September 1923.

“League of Nations Protocol for the Pacific Settlement of Disputes, Geneva, 15 June 1924 at
http://www.mfa.gov.tr/grupe/ed/eda/edal 7e.htm

' Locarno Pact, Treaty of Mutual Guarantee between Germany, Belgium, France, Great Britain and Italy; Locarno, October 16,
1925 at http://www.yale.edu/lawweb/avalon/intdip/formulti/locarno _001.htm
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basis of the inherent right of self-defence, recognized to all states by customary law. Effectively, jurists
agree that this right to the self-preservation of the nation-state is inalienable, meaning that no state can
renounce it by treaty or otherwise. Further to this interpretative problem, others faults were found in the
pact. For example, the mechanisms for the settlement of dispute were to be established in a separate treaty,
the General Act for the Pacific Settlement of International Disputes'’. More important was the wording of
the Preamble of the pact, which affirmed that in cases of violation of the treaty by a state, this state was no
more entitled to its protection. Other states could then use armed force against the violator. Despite its
faults, the Kellogg-Briand Pact'™ has a moral value in that it illustrates the desire to alleviate suffering
caused by armed conflict and its causes (the conflicts themselves). It was a fragile and faulty first step, but
it still rendered war illegal as an instrument of national policy, except in cases of self-defence, and is still
in application today despite claims by some jurists that it may have fallen into desuetude (non-use and
non-applicability).

(44) Following this “success” at the time, further progress was made during the Interwar period with
the 1929 Geneva Conventions"”. The first convention pertained to the sick and wounded in field armies
while the second related to the treatment of prisoners of war. These conventions were the ones applicable
during the Second World War (1939-1945). A later treaty, the London Protocol of 1936®, regulated the
rules applicable to the conduct of hostility on the seas. This protocol prohibited the sinking of a passenger
vessel without first assuring the safety of its passengers and crew as well as its log book. This was the
basis of Allied charges against Great Admiral Karl Donitz for the conduct of his submarines’ guerre de
course without discrimination, that is, the sinking of any merchant vessel on sight, whether of neutral or
enemy character.

(45) The GC 1929 and the London Protocol were used during the six years of war that spanned 1939
and 1945. It must be mentioned that one of the great legal challenges of that war was the fact that certain
parties to the conflict, such as Japan, which did not ratify the GC 1929. From a legal standpoint, one
cannot say these parties violated the terms of a treaty since it did not apply to them and they did not
recognize its legality. To apply to one culture the rules and regulation of another is a double standard and
unjustifiable in law. However, it was successfully argued that the violated terms of the GC 1929 were also
contained in earlier treaties signed by these countries, such as the GC 1906 and the 1907 Hague
Conventions, and already part of the jus cogens since the great majority of states abided by them, and the
international conscience believed the violations to be shocking in any society -- for example, the massacre
of at least 20,000 civilians during the “Rape of Nanking” (1937), or the killing of prisoners of war. It is on
that basis that the Tokyo War Tribunal judged many senior Japanese officers as criminals of war and
condemned them to death.

(46) The Second World War revolted many by the magnitude of the suffering it caused, its many untold
massacres, and its character of total war. Prisoners of war were executed without legal basis, whole
civilian populations were exterminated, genocide was attempted and almost virtually successfully carried

'" General Act of Arbitration for the Pacific Settlement of Disputes, Geneva, 26 September 1928, 2123 LN.T.S., treaties series,
volume 93, 343

'8 Treaty between the United States and other Powers providing for the renunciation of war as an instrument of national polic
Paris, August 27, 1928.

1 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field, Geneva, 27 July 1929, and the
Convention relative to the Treatment of Prisoners of War, Geneva, 27 July 1929 available on the ICRC’s web site at
http://www.icrc.org/ihl.nsf/WebFULL?OpenView.

20 Proceés-verbal relating to the Rules of Submarine Warfare set forth in Part IV of the Treaty of London of 22 April 1930, London,
6 November 1936.
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out, and permanent damages were inflicted on the equipment essential to the survival of the civilian
population. In this last regard the Holocaust cannot go unmentioned, but other cases such as the Siege of
Leningrad, the Battle of Stalingrad, the bombing of London, Cologne and Hamburg were all examples of
indiscriminate attacks against civilian populations. In 1945 it became evident that new rules were
necessary to ensure effective protection for the victims of war. But these horrors did not go unnoticed until
that time. Already in 1939, the treatment of civilians in Poland sounded the alarm with the too-methodical
style the national-socialist forces were using to impose their rule. Although it would be unjust to accuse
each and every German soldier who served in the war of a crime, there has to be a realization that the
actions of the Wehrmacht under the authoritarian ruling of Chancellor Hitler were in total contradiction to
the applicable LOAC of the time. While we will not examine here the notion of neutrality, it must be
mentioned that at the onset of the opening of the hostilities with Poland, violations were caused by the
German forces’ commitment to a war of aggression in spite of the Briand-Kellogg Pact. The ever more
disturbing conduct of hostilities by the Axis led the Allied governments to take harsh legal measures
during and at the end of the conflict.

(47) During the course of the hostilities the Allies adopted the 1943 Moscow Declaration®. Two
jurisdictions were established within it. First, where a war crime had been committed, it was permitted to
extradite on the national territory of its presumed author. The second, in the absence of any prejudice in
this first jurisdiction, was over the jurisdiction of all the Allied governments to condemn “major” war
criminals whose crime had no precise geographical locations. Wishing to avoid giving the status of
martyrs to Nazi leaders, the Allies later adopted the /945 Declaration of London. This became the legal
basis for the establishment of an International Military Tribunal, whose jurisdiction flowed from the two
above-mentioned jurisdictions in the /943 Moscow Declaration in order to prosecute major war criminals.
This aimed at simplifying their prosecution but also at differentiating decision makers and simple
executioners. This is important since the 71945 London Agreement’” edicts at its section 6 three new
categories of crime in international law and the LOAC: against peace, against humanity, and against war
crimes.

(48) Crimes against peace are those committed by the preparation, planning, organization of and
participation in a war of aggression. Following this definition, this category is applicable only to leaders of
such wars.

(49) Crimes against humanity are those committed, with overlap with crimes against peace, by the
direction, preparation, start, or pursuit of a war of aggression in violation of treaties, official assurances, or
any other international agreement. They specifically include murder, slavery, deportation, and persecution,
as well as any other inhumane act committed against the civilian population before or during a war.
Further prohibitions include persecution for racial or religious motives and are applicable in relation to
both a state’s own civilian population and/or enemy population. Some argue that this category of crime
could also be applicable in peace time.

(50) War crimes are acts contrary to the applicable conventions and customs of the LOAC, whether
they are in relation to international or national law. Following the /945 London Declaration, these crimes
included assassination, wrongful treatment of civilians and prisoners of war, and deportation.

21 Statement on Atrocities of the Joint Four-Nation Declaration, Moscow Conference, October 1943, at

http://www.ibiblio.org/pha/policy/1943/431000a.html.

22 Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis [hereafter the London
Agreement], August 8, 1945, 58 Stat. 1544, E.A.S. No. 472, 82 U.N.T.S. 280.
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(51) In the political context after the Allied victory of 1945, it appeared even more important to ensure
that populations were not targeted and massacred on the basis of their religion, culture, or race. In this
spirit the 1948 United Nations Convention on the Prevention and Punishment of the Crime of Genocide™
was drawn up and adopted. This convention was followed by the 1949 Geneva Convention. A total of four
conventions were then adopted with relatively strict rules with regards to the LOAC. They deal especially
with the treatment of the victims of war, prisoners of war (PW), the sick and wounded, and the
shipwrecked, and of the conduct of land and sea operations.

D. WHAT IS AN ARMED CONFLICT AND ITS DIVERSE JURIDICAL EFFECTS

(53) Despite the legislative efforts, an essential element still eluded the functioning of the LOAC: the
mechanism regulating the beginning and end of a war and its effects. First, one must understand that the
terminology that refers to “war,” as seen before in the case of the LN, is now restricted. Indeed, a war can
be an armed conflict, but an armed conflict is not necessarily a war. In juridical terms, war is “a situation
where two or more states use force against one another.” To attain this status of war, the historical
definition refers to a certain degree of intensity in the engagements between the states. This is why a
border incident is not a war proper but could become a part of it. Today, such a definition would not be in
accordance with reality, since many “wars” do not involve multiple states but ethnic groups within the
same state. This is why the GC 1949* gave careful scrutiny to the experience of the League of Nations
when it incorporated new rules applicable to the LOAC for situations not covered by the old definition of
war. Thus the GC 1949 rules are applicable not only to war proper but also to “any other armed conflict”,
as are the (art. 2(1)/common to all four GC 1949 and art. 1(3)/AP 1). As we will later see, these rules are
applied differently in international conflicts than in national conflicts.

(54) Further, the meaning of a war of aggression need to be differentiated from the right to self-
defence recognized by the Charter of the United Nations™ (art. 51/Charter UN) The General Assembly of
the UN in 1974 adopted Resolution 3314 to define for the first time what constitutes an aggression in
international law. According to this resolution, an aggression is the use of force by a state against its
sovereignty, territorial integrity, or political independence, or in any other manner inconsistent with the
Charter of the UN. This type of war is therefore illegal, as opposed to the right to self-defence whereby a
state can use the necessary force to repulse such an aggression.

(55) To avoid here the debate of just and unjust war - that is, the debate of the morality of a war - we
will simply state that the doctrine on this matter and on the notion of war itself continues to be very
unsettled as it relates to the question of whether a war can be justified on humanitarian grounds or on
grounds of humanity. Many states have pleaded for such a right to rally public opinion to their cause.
Machiavelli and Grotius laid the basis for such a problem by defending the idea of a people’s right to
defend themselves if under the power of tyrannical rule. These theories were accepted for a long time but

2 Convention on the Prevention and Punishment of the Crime of Genocide, 78 UN.T.S. 277, entered into force Jan. 12, 1951.

** The Geneva Conventions are : Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, 75 UN.T.S. 31 (entered into force Oct. 21, 1950), [hereafter First Geneva Convention]; Geneva Convention
for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 75 UN.T.S. 85
(entered into force Oct. 21, 1950), [hereafter Second Geneva Convention] ; Geneva Convention relative to the Treatment of
Prisoners of War, 75 UN.T.S. 135, entered into force Oct. 21, 1950 [hereafter Third Geneva Convention ]; and Geneva
Convention relative to the Protection of Civilian Persons in Time of War, 75 UN.T.S. 287 (entered into force Oct. 21, 1950),
[hereafter Fourth Geneva Convention].

B Charter of the United Nations, June 26, 1945, 59 Stat. 1031, T.S. 993, 3 Bevans 1153, entered into force Oct. 24, 1945.
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rejected in 1945 with the Charter of the UN. Under the Charter, the applicable international law regime
evolved towards a very strict restriction on the use of force under circumstances provided by the Charter
and the Charter only. We will return to this point later on.

(56) At the moment, we will concentrate on the interpretation applicable under the Charter. Viewing
war from the angle of an armed conflict, it is fundamental to understand when it begins and ends, as well
as its juridical effects.

(57) Historically, war has always been an important political activity, requiring formal declaration to
avoid perfidious acts. These rules were followed by many different cultures such as the Egyptians,
Hebrews, Chinese, and Romans. The Romans first attempted to avoid war by demanding retribution and
compensation for a wrongful act; only when this was not answered or was refused was a formal
declaration of war made. Leaders at that time believed deeply in the requirements of honour that asked for
such a formal declaration, and this was carried on through the Middle Ages, even though it was deemed
more an honourable tradition than an actual legal obligation. After the Middle Ages (and even though
such a moral obligation was still recognized), only 10 of the 118 known conflicts that occurred between
1700 and 1872 were actually preceded by formal declarations of war. Great jurists such as Vattel (1714-
1767) and Grotius insisted on the legal obligation of such a declaration. At the end of the eighteenth and
nineteenth centuries, the obligation saw a brief resurgence with the Crimean War that opposed France and
England to Russia, to such an extent that the Third 1907 Hague Convention included a form for the
declaration of war in the preamble of its two first articles.

(58) The bilateral conflicts that started the First World War were preceded by such declarations, but
states’ practices rapidly changed as the conflict dragged on and more players entered into the game of war
conducted on Europe’s playing fields. The obligation of a declaration was also refuted throughout the
Interwar years. The reason is simple. Before the First World War, preparations for a conflict were
relatively lengthy and easy to observe, allowing the enemy time to react. Between 1918 and 1939 this
changed radically. The mechanization of the armies of Europe - that is, the use of any and all machines
using mechanical power, such as trucks and tanks but also airplanes - permitted a new pace for operations
and deep incursion into enemy territory within a very short period of time. The theory of lightning war
(blitzkrieg) was based in no small part on the exploitation of strategic and tactical surprise offered by new
means of warfare to knock out the defensive potential of an enemy over its entire territory and against all
its forces. The “shock effect” of such a concept was at least as much psychological as it was the result of
actual physical destruction of human resources and equipment, paralyzing the population and government
of the country targeted. Only surprise permitted such an effect, and a formal declaration of war would
have nullified this military advantage.

(59) However, such a declaration is still demanded. It can be of two forms: motivated, citing a time and
date at which time a state of war will formally exist between the parties, or conditional, in which case it is
an ultimatum. War will then exist between the parties at a given time and date if the demanded action(s) or
abstention(s) to act are not met with. This is an official declaration, but it does not mean that the legal state
of existence of a war starts at that precise time. It can actually occur prior to it through the rupture of
diplomatic and/or commercial relations.

(60) Even if permitted because not forbidden by any text, a declaration of war is deemed illegal by
many jurists since war itself is illegal under the terms of the Charter, which states in art.2(4)/Charter UN
that the threat of the use and/or the use of force are illegal. Whether it is a motivated or conditional
declaration, the threat of the use of force is a violation in itself and even if the Charter permits the use of
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force in special circumstances, this refers mainly to the right of self-defence. But a state that defends itself
does not declare war: it is already at war. It was the aggressor that announced the existence of a state of
war by illegally committing an act of aggression in opposition to the applicable international law. From
that point, many effects take place under the international legal regime.

(61) Since the LOAC rest on custom and their effects can be modified by parties to the conflict, it is
difficult to establish general rules. Nonetheless, some scenarios are possible.

(62) Three main effects upon treaties between the parties themselves or with third parties can result
from a conflict:

a. The treaties’ extinction: they become nullified and as such, dead letters once hostilities end;

b. Their suspension: the treaties are nullified for the duration of hostilities but become applicable
once again at the end of the said hostilities; and

c. Their keeping in force: certain multilateral treaties such as the Geneva Conventions or bilateral
ones such as agreements on the repatriation of prisoners of war (PW) remain in force throughout
the duration of the conflict.

(63) While jurists at one time believed that all treaties became nullified by the state of armed conflict,
the opposite idea prevails today. Most treaties still apply. In an armed conflict situation, a state may
nullify all its commercial and political treaties, such as Agreements of Friendship and non-aggression, but
cannot automatically nullify multilateral treaties. These can be nullified upon demand or suspended for the
duration of the hostilities. However they must respect the obligations affirmed in art. 58 of the /969
Vienna Convention on the Laws of Treaties*. This section states that a suspension is only possible if it is
not expressly prohibited by the treaty and if it does not affect the rights and obligations of third party
states, and if it is not incompatible with the purposes and aims of that treaty. Outside of these situation, the
state must maintain the ante bellum (before war) integrity of the treaty.

% Vienna Convention on the Law of Treaties, 1155 UNTS 331, Vienna, 22 May 1969, available at
http://www.un.org/law/ilc/texts/treaties.htm. Reserves must therefore be distinguished from interpretative statements, such as
“statements of understanding”. For example, the Canadian reserves to the First Additional Protocol of 1977, state that Canada will
not deem itself bound by the provisions of art. 11(2)(c), concerning the removal of organs of Canadian citizens. This is because the
rules of organs donations are intrinsically linked with the medical ethics of the Canadian medical world. For example, if you have
signed the back of your driver’s licence to this effect (in Québec and Ontario), you do permit your organs to be donated upon your
death. In the same manner, the Canadian government does not intent to be bound by Article 39(2) concerning the use of enemy
emblems, insignia or uniforms. As such, Canadian Special forces are fully permitted by Canadian military operational directive
(upon approval by the highest levels of government) to use these to favour, protect or impede military operations. It also allows
Canadian personnel to serve disguised as American service personnel in embarrassing conflicts such as Iraq and Afghanistan.

By contrast, the Canadian Statements of Understanding concern the interpretation of: the reach of the Protocol as covering solely
conventional weapons, thereby excluding its application from nuclear weapons; the respect of any medical emblem use by enemy
forces, as long as it is communicated to the Government of Canada; the interpretation of the possibility of recognising insurgents
only in occupied territories such as understood in art. 1(4) of the Protocol; that command responsibility remains limited to the facts
and circumstances by which a commander on the ground can make decisions; the definition of a military objective of art. 57 does
not preclude collateral damages if in proportion to the objective and its necessity; the loss of protection for cultural objects and
places of art. 53 if used in a military function; the holistic understanding of military advantage in art. 51 as it relates to the conflict
and not at an isolated place and time; the general protection of civil defence personnel of art. 62 as applicable at all places and time
in Canada; and the reiteration that the recognition of the unilateral declaration of a national liberation movement that it will apply
the Protocol does not equate to the recognition of this movement. These can be ascertained on the ICRC’s web site at :
http://www.icrc.org/ ihl.nsf/0/172ffec04adc80f2c125640 2003fb314?OpenDocument.
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(64) A state of war also affects diplomatic relations. Enemy diplomats must be repatriated, and continue
to enjoy diplomatic immunity until that repatriation, in accordance with the 71961 Vienna Convention on
Diplomatic Relations*. This includes the protection of the offices and archives of the embassies. This
protection can be assumed by the state or by a third state named as Protective Power.

(65) As for the material property of enemy nationals on the territory of a belligerent, it is also protected
under Section 1 of the Third Part of the 1949 GC IV (arts. 27 to 34/GC IV). This is a continuation of the
protection previously offered by the Hague Conventions of 1899 and of 1907, combined with broadened
protection for civilian property. Article 53 of the /899 Hague Convention provides a list of property that
can be seized, but stipulates that these goods must be returned to their rightful owners at the cessation of
hostilities. This is cumulative to art. 55 of the 1907 Hague Convention on the Laws and Customs of War
on Land Concerning State Property. During the hostilities, a state may confiscate and use the enemy’s
good, but only as administrator and usufructuary (person who has the right to use the goods). This means
that the state may enjoy the profits and potential of that good (for example, a machine that produces
boots), but only during the duration of the hostilities. The state of war does not confer title of ownership.

(66) These rules are even broader in terms of patrimony (heritage). Whether it be tangible goods (cars,
tables, money) or intangible goods (debts, personal rights over a land), private property must be respected.

(67) More difficult to manage in law are human rights. Indeed, in times of conflict, many restrictions
are imposed upon the citizens of states, whether friendly or enemy. This varies from one country to
another following national legislation. Since 1949, art.35/GC IV edicts that all protected persons, as
understood in this convention in art. 4/GC IV, have the right to leave a country, except when national
interests are at stake, such as potential for military service and/or the possession of important secrets or
inventions. In cases where the security of the state renders it necessary, a protected person may be put
under closed guard or interned. The person subjected to this condition has the right to appeal by way of an
administrative tribunal and can have this status reassessed periodically. Moreover, if a person loses all
sources of revenues due to the conflict, the right to look for other employment is conferred and
guaranteed. As for stateless persons, they cannot be judged as enemy citizens on the basis of their last
nationality or their lack thereof.

(68) Enemy citizens living in that state cannot be judged as outlawed because of their nationality.
Under GC 1V, enemy citizens continue to enjoy their full civil capacities. As for protected persons, they
have the right to retain all their legal privileges, such as suing another citizen or the government, although
that right is restricted to specific cases under the 1907 Hague Convention. They retain their full
complements of rights with regards to their defence in case of an action against them. It is must be noted
that the right to sue for matters other than those enumerated in the /907 Hague Convention is not
extinguished: it is merely suspended until the end of hostilities.

(69) A state of war also influences relations between enemy citizens and those of the state in which
they reside. These relations are ruled by national legislation. For example, during the Second World War
England declared nullified all contracts made with an enemy citizen during hostilities. Previous contracts
made with such citizens were not to be respected, but any right of legal action acquired before the
hostilities remained suspended until the end of hostilities.

(70)  The exact point of the end of hostilities then becomes an important concept. Cessation of hostilities

" Vienna Convention on Diplomatic Relations, 500 UNTS 95, Vienna, 18 April 1961, entered in force 24 April 1964, available at:
http://www.un.org/law/ilc/texts/dipfra.htm.
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depends largely on the political resolution of the conflict and on the type of conflict. In legal terms, we
can identify two forms of cessation: classical and non-classical.

(71)

(72)

Classical forms are of three types:

Peace treaties: This is the most common form of cessation. It includes the bilateral or multilateral
recognition of the end of the conflict by those states taking part in it;

De facto cessation (by tacit agreement): Without concluding a peace treaty, the states decide not
to pursue the hostilities and stop their actions. This is not advised since the absence of formal
recognition of borders and length of the hostilities is a recipe for the resurgence of conflict. When
this method is used, two types of de facto cessation can be used: 1) recognition of the statu quo
ante bellum (pre-war situation), 2) recognition of the statu quo post bellum (post-war situation).
This latter type is based of the rule of uti possidetis, which affirms in international law that a state
possesses what is its own. This form is more practical, since it recognizes the gains and losses of
each party. Regardless of the type of cessation agreement used, if a real political solution to the
conflict is not reached by political means, the crisis will not be resolved and risk of the conflict
flaring up again increases in proportion to the losses or gains as soon as the situation deteriorates;

Subjugation (conquest): recognized in international law until the eighteenth century, it became
heavily contested at the turn of the nineteenth with such force that by the twentieth century it was
deemed illegal. Today, this method is totally outlawed by art.2(4)/Charter UN, since this article
outlaws the use or the threat of use of force. No occupation of a country can put an end to conflict.
It is an illegal invasion contrary to international law. Therefore, only a peace treaty or de facto
recognition can now be used as means of cessation of war under their classical forms

As for non-classical settlements, two types exist:

Peace settlement: This is different from a peace treaty in the sense that it is an act made by a
foreign power over another state in the absence of a legal authority with which to establish a treaty.
Conditions are then imposed and the state is managed by the victor in order to favour a return to
peace and the reconstruction of that defeated state. This was the case at the end of the Second
World War, when no authority was recognized in Germany (the Donitz government not being
recognized by any state). Therefore, a separate peace settlement was made over time with the
German Federal Republic (GFR) and the German Democratic Republic (GDR). As the state was
without legal representation, the Soviet Union acted first to unilaterally establish it, while retaining
responsibilities over the control and security of its zone (later a country not recognized by the
West). The Allies did the same with the western zone and established the GFR.

Unilateral acts under municipal law: Such acts were rare before the Great War but rapidly
evolved at its end. Since many states refused to sign and ratify the 1919 Versailles Treaties, many
of them (especially the United States and China) circumvented this problem by declaring
unilaterally the end of a state of war in their own internal legislation. Therefore, it is a national
law, but with extraterritorial (outside of the territory of the legislating state) effects.

(74) It must be noted that these forms may vary depending on the conflict. A peace treaty can be
preceded by negotiations that result in an armistice. The date of the signature of an armistice may signify
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the end of hostilities, but not necessarily that of a state of war. The cessation of the state of war may take
years. Indeed, even if the armistice of 8 May 1945 ended the conflict in Europe, the state of war between
the United State and Germany did not cease until 1951, while it did not cease between the Soviet Union
and Germany until 1955. As a result, if normal relations between formerly enemy citizens are to resume
quickly, commercial or political relations may be compromised for a number of years after the last bullet
has been fired.

E. THE RicHT TO ANTICIPATORY SELF-DEFENCE

(75) On June 1st, 2002, the President of the Republic of the United States of America announced to the
graduating class of the United States Military Academy at West Point, and to the world at large, that his
Government is determined to guarantee the safety of America and that it is determined to wage preventive
wars to do so if necessary®. The following National Security Strategy released in September 2002
reflected this change of policy”. It went from deterrence and containment to first strike against rogue
States and terrorists. Its Chapter V stipulates that this is rooted in the changes of circumstances, mainly
that terrorists and rogue States will not be deterred from using weapons of mass destruction. Therefore, it
argues that the United States can rest upon a long-held option of pre-emptive action to counter a threat to
national security. In fact, Chapter V goes as far as to say that this option has long been recognised under
international law and that the United States need not suffer injury before they can take action to defend
themselves®.

(76) However, the legal basis for such a bold policy has not been clearly stated by the United States’
government. And of what has been stated, there has been a very one-sided version of the applicable
international law of the use of force prior to the suffering of an armed attack. While the Administration
has claim high and mighty its right to use force pre-emptively, most scholars have disputed this notion and
minimized the reach of the custom that is currently recognised in international law. While a history of the
use of force has existed for centuries, the right of self-defence under the Charter of the United Nations

*# White House, News Release, 20020601-3, “President Bush Delivers Graduation Speech at West Point”, (1 June 2002) at
www.whitehouse.gov/news/releases/ 2002/06/20020601-3.html : “For much of the last century, America's defense relied on the
Cold War doctrines of deterrence and containment. In some cases, those strategies still apply. But new threats also require new
thinking. Deterrence -- the promise of massive retaliation against nations - means nothing against shadowy terrorist networks with
no nation or citizens to defend. Containment is not possible when unbalanced dictators with weapons of mass destruction can
deliver those weapons on missiles or secretly provide them to terrorist allies. (...) Our security will require transforming the
military you will lead -- a military that must be ready to strike at a moment's notice in any dark corner of the world. And our
security will require all Americans to be forward-looking and resolute, to be ready for preemptive action when necessary to defend
our liberty and to defend our lives. (Applause.)”

¥ United States, National Security Strategy of the United States of America, (September 2002) at
www.whitehouse.gov/ncs/nss.html : “In the 1990s we witnessed the emergence of a small number of rogue states that, while
different in important ways, share a number of attributes. These states: brutalize their own people and squander their national
resources for the personal gain of the rulers; display no regard for international law, threaten their neighbors, and callously violate
international treaties to which they are party; are determined to acquire weapons of mass destruction, along with other advanced
military technology, to be used as threats or offensively to achieve the aggressive designs of these regimes; sponsor terrorism
around the globe; and reject basic human values and hate the United States and everything for which it stands. ”

30 Ibid., Chapter V :  For centuries, international law recognized that nations need not suffer an attack before they can lawfully
take action to defend themselves against forces that present an imminent danger of attack. Legal scholars and international jurists
often conditioned the legitimacy of preemption on the existence of an imminent threat—most often a visible mobilization of
armies, navies, and air forces preparing to attack. We must adapt the concept of imminent threat to the capabilities and objectives
of today’s adversaries. Rogue states and terrorists do not seek to attack us using conventional means. They know such attacks
would fail. Instead, they rely on acts of terror and, potentially, the use of weapons of mass destruction—weapons that can be easily
concealed, delivered covertly, and used without warning.”
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does not support a broad right of pre-emptive actions.

(77) The right of self-defence has always been recognised, whether in municipal or international laws.
But the right to anticipatory self-defence has not been expressively incorporated. Indeed, the Charter of
the United Nations makes a very clear point of trying to limit the right to use force to two instances: self-
defence, individual and collective after an armed attack under article 51°', and collective measures to
restore international peace and security under article 42%.

(78) Nonetheless, some States have indeed maintained that there remain within the right of self-defence
a right to prevent an armed attack from occurring by using anticipatory self-defence. The United States are
one such country, and it is the Caroline incident with the United Kingdom in 1837 that gave rise to a
formal interpretation in international of what anticipatory self-defence consist.

(79) From this case and its subsequent application, the United States’ government bases it new “Bush
Doctrine”. However, the interpretation of the Caroline incident today, even if international law had not
changed since, remains to be determined. Furthermore, the application of the Caroline incident in
contemporary international law after the adoption and application of the Charter of the United Nations
may also very well not be possible.

(80) To determine the validity of the proposed Bush Doctrine, one must therefore review the doctrine of
anticipatory self-defence and examine the application from the Caroline incident and it subsequent
interpretation. This is what this article will do.

(81) I will first look at the facts of the Caroline incident of 1837 and the legal conclusions applicable in
international law as determined at the time by the parties concerned. I will then analyse the effects on this
concept by the League of Nations and the Organisation of the United Nations. I will finally examine the
contemporary development and the application of the doctrine to the cases created by the actions of the
United States in the past two years.

(82) THE AFFAIR OF THE CAROLINE AND THE McLeop Case. The Caroline incident concerns a steamboat
bearing that name used for revolutionary purposes in the rebellion of Upper Canada, a Province of the
Dominion of Great Britain ; nowadays the Province of Ontario, Canada. The rebellion of 1837 was rooted
in the political system of cronyism that pervaded colonial politics in the British colonies of the Canadas,
both Lower and Upper. It flared because of insensitivities of the British authorities towards the complaints
of the inhabitants of the Canada and the confrontationist attitude of the Crown®. While much have been

31 Charter of the United Nations, supra, note 25 at article 51: “Nothing in the present Charter shall impair the inherent right of
individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council
has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right
of self-defense shall be immediately reported to the Security Council and shall not in any way affect the authority and
responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.”

32 Ibid., at article 42 : “Should the Security Council consider that measures provided for in Article 41 would be inadequate or have
proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international
peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members
of the United Nations.”

33 While much has been made of the democratic and nationalistic issues of the Quebeckers, the rebellion had much to do with a
non-representative system and underlying patronage. The Patriots, under the leadership of Louis-Joseph Papineau, demanded from
their solid voice in the assembly of Lower Canada (Québec) changes to the system. In 1832, the Patriots sent to London a list of
Ninety-Two resolutions demanding among other things the election of the legislative council and that member of the executive are
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made of the democratic and nationalistic issues of the Quebeckers, the rebellion had more to do with a
non-representative system and underlying patronage. The rebellion of Lower Canada was over by the end
of the summer and that of Upper Canada was in disarray by December 1837.At that time, the remnants of
the rebels fled to the United States where they tried to raise support for further continuation of the
rebellion in Buffalo (New York). This presence and threat caused to international peace between Great
Britain and the United States was known to the American authorities. Instructions were issued to the
districts attorneys of Vermont, Michigan and New York stating the President’s intention to respect its
international obligations and abstaining from any intervention in the domestic affairs of another nation*.

(83) On December 13, 1837 the rebel Mackenzie issued a proclamation for rebellion and recruited
American help for the invasion of Upper Canada. A headquarter was set up on Navy island, a small island
part of British territory across the Niagara River where the shores between Canada and the United States
are at a very close point. These movements created enough attention on the British side of the river as to
have the Lieutenant-Governor of Upper Canada send a message to the Governor of the State of New York
to inform him of the situation. No answer came back. Between the 13th and the 28" of December, 1837,
up to 300 men under the leadership of an appointed an American ‘general’ named Van Rausselear were
armed and joined the headquarters of the Canadian rebels on Navy Island®. By the night of December 29,
1837, this force was seen growing to 1000 armed men. Reinforcements were made through constant
movements from the American shore to Navy Island®, between three in the afternoon and dusk?”.

(84) Seeing the use made of the ship, Colonel Allan Napier McNab, the officer commanding the British
forces at Chippewa, judged that the destruction of the Caroline would prevent further reinforcements to
Navy Island and deprive the rebels of their mean of invasion. He therefore ordered an expedition to be
sent out for this purpose. According to the master of the Caroline, the ship was docked and moored at Fort
Schlosser for the night with ten officers and crew on board, as well as twenty-three Americans who asked
to be permitted to spend the night as they could not found lodging at the tavern near by. Around midnight,
a force of 70 to 80 from several small boats boarded the Caroline and commenced warfare with muskets,
swords and cutlasses. The vessel was abandoned by all hands, the only efforts of its crew being to flee.
Thus captured, the vessel was left to the possession of the British forces that cut her loose, towed her into
the current of the river, set her on fire and let her descend the current towards the Niagara Falls, where she
was destroyed®. Twelve persons were initially said to have been killed or disappeared.

(85) As was established after investigations, it is a force of 45 men in 5 boats under the command of

chosen by the members of the assembly. This was made jointly with representatives of the assembly of Upper Canada, of which a
member of the Reform Party and former mayor of the city of York (Toronto), William Lyon MacKenzie, was part. All resolutions
were denied. MacKenzie was defeated in the 1836 elections and became an advocate of open rebellion. In Lower Canada,
Papineau, an ardent defender of nationalistic aspiration for Québec, spoke with such fire that popular sentiment was close to
rebellion. In early 1837, Great Britain decided to move against the popular base of the Patriots by affirming 10 policies directly
opposed to the Patriots. The people rose in the spring of 1837 in Lower Canada and continued rebellion throughout the summer of
1837. But, despite a victory at Saint-Denis, they were utterly crushed at Saint-Charles and Saint-Eustache. Meanwhile, in Upper
Canada, MacKenzie decided to strike in support of the Patriots. His force were easily defeated and dispersed. MacKenzie fled to
the United States to recruit new forces while Papineau fled to France via the United States.

3 Moore, 4 digest of international law as embodied in diplomatic discussions, treaties and other international agreements, vol. 3,
Washington, Government printing office, 1906 at 919.

35 Idem. This was observed by the collectors of customs and the marshal of the United States for the Northern District of New
York who had been directed to Buffalo in order to suppress any violations of the neutrality between the US and Great Britain.

36 Jennings, R.Y, “The Caroline and McLeod Cases”, (1938) 32 AJIL 82 at 85, citing the Law Officers’ of the Crown’s Report,
dated February 21, 1838, Public Record Office in London, vols. F.O. 83, 2207-2209.

37 Idem.

3 Ibid., at 84.
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Commander Andrew Drew (Royal Navy), acting upon orders of Colonel McNab, that boarded, set fire to
and let the ship descend adrift*. The place where the Caroline was moored was at Schlosser, a small
landing point in the State of New York less than 5 kilometres upstream from the Niagara Falls, rather than
Fort Schlosser, an old and abandoned American fort of the War of 1812 between the United States and
Great Britain which was higher upstream from the falls.

(86) Contrary to the opinions expressed at first, it is not 12 persons that died during that night, but two:
Amos Durfee, killed on the docks by a bullet in the head, and a cabin boy known as “Little Billy”, shot
while trying to escape the Caroline. Two prisoners were made: an American citizen of 19 years old and a
Canadian fugitive. Both were let go: the American with enough money to pay for the ferry back to the
United States and the Canadian after spending some time in the guard room at Chippewa®.

(87) On January 5, 1838, President Van Buren sent a message to Congress to ask for full power to
prevent injuries being inflicted upon neighbouring nations by unlawful acts of American citizens or
persons within the territories of the United States and General Scott was sent to the frontier with letters to
the Governors of New York and Vermont, calling the militias*’. The rebels were dispersed, but some
continued the struggle within secret societies called Hunters’ Lodges. This led to another short-lived
rebellion in Canada in 1838, but it was harshly and swiftly dealt with. In Canada, the impact of these
rebellions was the Act of the Union of both Canadas into a single province of the Dominion, attempting to
assimilate French-Canadian to diminish the likelihood of another attempt. The impact on the relations of
the United States and the British Crown was one where a true settlement of the North-eastern boundary
had to be reached if war was to be averted*’. While the facts of the incident could be made light of were it
not for the death of two persons, they are nonetheless of much importance as the whole doctrine of
anticipatory self-defence rest upon them.

(88) The legal argument concerning the case started with the note sent on January 5, 1838 by the
American Secretary of State Forsyth to the British Minister at Washington, Fox, expressing surprise and
regret for this incident and warning that this incident would be made the subject of a demand for redress.
Mr. Fox replied by letter on February 6, 1838 and stated three defences for the actions of the British
forces, namely: 1) the piratical nature of the vessel, 2) the fact that the ordinary laws of the United States
were not being enforced at the time, and were in fact overtly overborne by the rebels and 3) self-defence
and self-preservation®. This curt response to the American government marked an attitude of not taking
the matter too seriously by the British Authorities. This exchange prompted the report of the Law Officers,
but did not move the British Authorities to recognise any wrong-doing. This being judged unsatisfactory
by the American government, the matter was brought up by the American ambassador in London,
Stevenson, to the British Foreign Secretary, Lord Palmerston, who promised to look into the matter. The

3 House Document no. 302, 25th Congress, 2d session, serial 329, passim, cited in The Avalon Project at
http://www.yale.edu/lawweb/avalon/diplomacy/britian/br-1842d.htm.

0 Jennings, supra, note 36 at 84, citing N.S. Benton to Hon. John Forsyth, Buffalo, February 6, 1938, H.Ex. Doc.302, 25
Congress, 2d session as well as a dispatch from Governor Head to Henry S. Fox.

I Moore, supra, note 32 at 920.

2 The leaders of the rebellion were however well treated. Papineau remained in France until 1845, when the amnesty was
proclaimed. He came back to Canada and served again in the legislature from 1848 to 1854. MacKenzie served an eighteen
months prison sentence in the United States, returned to Canada in 1849 and served in the assembly from 1851 to 1858. Papineau
was the grandfather of Henry Bourassa, the nationalist Premier of Quebec during the First World War while MacKenzie was the
grandfather of William Lyon MacKenzie King, one of the most long-serving Canadian Prime Minister.

* Jennings, supra, note 36 at 85.
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matter was indeed looked upon once more by the Law Officers. But their conclusion of March 25, 1838
and added to their report of February 21, 1838, was while the incident was regrettable, they felt that the
actions of the British Authorities were absolutely necessary for the future and not retaliation for the past.
As a result, they believed that the conduct of the British force had been, under the circumstances,
justifiable by the Law of Nations. Arguments and reminders were made back and forth during the ensuing
period, but none led to a satisfactory settlement of the question.

(89) Meanwhile, the relations between the two nations remained difficult. The local population at
Buffalo seemed inclined toward retaliation and conflict was quite possible. Also, British nationals in the
United States suspected of having taken part in the events of the Caroline were made to stand Juridical
Examination on charges of participating in the attack. A man named Christie was arrested those charges
on August 23, 1838*. The Queen’s Advocate, seized of the case, counselled the British Minister in
Washington, Fox, in a dispatch dated November 6, 1838, that such an arrest cannot hold due to the fact
that the actions that Mr. Christie is accused of are acts of public persons obeying the orders of superior
authorities. Therefore, Mr. Christie could not be held accountable for theses acts even if he had taken part
in them®,

(90) Following this, a Canadian deputy sheriff named Alexander McLeod boasted of his part in the
events of the Caroline during a passage through Lewiston, New York, on November 12, 1840. Acting on
his ill-advised words, the American authorities arrested him immediately on charges of the murder of
Amos Durfee and arson in connection of the burning of the Caroline.

(91) On December 13, 1840, Fox addressed a note to Forsyth taking again the principles laid in the
Christie case and by which public persons could not be held accountable for acts of governments. Forsyth
replied that the arrest of McLeod was made by the authorities of the State of New York and therefore
infringement by the Federal government in the state’s sphere of jurisdiction would not be appropriate. It is
important to recall that President Van Buren was a former governor of the State of New York and was
vying for re-election at the time of the exchange between Fox and Forsyth. The argument about States’
jurisdiction and Federal competences was one of the most sensitive political issues in the American Union
at that precise moment. Martin Van Buren lost the elections and the new government of William Henry
Harrison took a more pragmatic approach to the problem of relations with Great Britain from its inaugural
ceremony on March 4, 1841. Apt Minister, Fox felt the change of Administration opportune to demand
the release of Alexander McLeod and sent a demand on March 12, 1841 to the new Secretary of State,
Daniel Webster, who took a more lenient view than his predecessor on the matter. Indeed, the Harrison
administration was of the opinion that while the Constitution of the United States created very clear fields
of jurisdiction, the Federal Government was the one concerned with foreign relations and as a result it is
most apt to intervene with the State of New York and obtain the release of a foreign national. Webster
replied on March 15, 1841 that the American government is guided by the opinion that an individual who
acts as part of a public force cannot answer personally for those acts. This principle applied to criminal
lawsuits as well as civil ones*.

(92) Nonetheless, a last hurdle had to be crossed before McLeod could be released: that of judicial
process. Since McLeod was accused and confined by reason of judicial process, he could only be released
in this manner, this meaning that he had to be brought to courts so the prosecutor could enter a plea of
nolle prosequi — no prosecution. Webster addressed a letter to Fox on April 24, 1841 explaining that while

4 Ibid., at 92.

* Ibid., p. 93.

* Ibid., p. 93-94.
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the laws of Great Britain permitted the prosecutor to enter this measure of nolle prosequi at any time
during procedure, the laws of the State of New York only permitted this during sessions of the court.

(93) This displeased Fox immensely as he pointed out that the whole point was not that McLeod be
found not guilty but that he is not judged at all. Still, the Supreme Court of New York refused leave to
enter a nolle prosequi and also refused a writ of habeas corpus. The only manner in which the court could
see this done was by trial by jury. The trial of The People v. McLeod took place and no evidence of
McLeod’s participation could be brought to court. He was acquitted in October 1841

(94) This long delay of releasing McLeod and the still precarious relations between the North American
neighbours led Great Britain to send a Special Minister to Washington to negotiate both issues in the
person of Alexander Baring, 1* Baron of Ashburton. During the course of their negotiations, both he and
Secretary of State Webster exchanged a number of letters that formed the root of anticipatory self-defence.

(95) The first such recorded instance is in the letter of July 27, 1842 where Webster expresses the notion
that the principle of non-intervention is of a salutary nature and that simple neutrality is not sufficient for
the government of the United States*, and that it has therefore actively sought to prevent injury to Great
Britain in its North American Provinces®. Webster position therefore was that since the United States had
respected its obligation under the Law of Nations, it was for Great Britain to justify its actions by
demonstrating a :

“necessity of self-defence, instant, overwhelming, leaving no choice of means, and no moment
for deliberation. It will be for it to show, also, that the local authorities of Canada,- even supposing
the necessity of the moment authorized them to enter the territories of the United States at all,-did
nothing unreasonable or excessive; since the act justified by the necessity of self-defence, must be
limited by that necessity, and kept clearly within it. It must be strewn that admonition or
remonstrance to the persons on board the "