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|. Research objectives

The expression in the title of this tretise, redmnium malorum (the root of all evil)
stemming from the New Testament (1Tim 6, 10) iemfunderstood as it would refer to
money as the root of all evil. However, as a restilin in-depth analysis, it quickly turns out
that it is not money itself, but rahter the lovenadney which is considered as a source of evil
— this approach can be perceived not only in the Nestament, but also in several instances
of ancient literature as such (cf. Tibullus, OvaliCicero). The choice of such a title is easily
comprehensible, if we realise that the general ntegpretation of the above cited phrase
makes it necessary to attempt a realism-basedrsgaftmoney itself.

Corresponding with everyday experiences it canthted that money plays a preponderant
role in people’s life. Suffice it to have referentecash payments, or to the fact that the
employer transfers our monthly salary to our bacdoant. In both cases money stands in the
centre, yet these appearances are somehow divei@asih payment is processed via the
physical delivery of bank notes and coins, whilaelkb#&ansfer is completed in the form of
computer data; therefore no physical delivery isessary. As a result of this, the sum of
money transferred by the employer bears no matgnegbe, it is still in existence. Even these
simple examples indicate clearly how a natural oamtant of our daily lives money is.
Despite all this — or on the contrary, even becaishis — we hardly ever consider where
money stemms from and what it really is. Similatlye aforesaid attitude can be the very
reason why contemporary jurists’ for the most padtrict themselves to emphasise that
money is moveable and fungible. It is, however,adlgdikely that dogmatic simplifications
might as well contribute to the formation of thiitade. Moreover, as for this attitude regular
reference is and has been made to the fact thhtssalassification of money originates from
Roman law. Even on the basis of such a referené®toan law models and patterns, it is
most interesting to attempt to present these Rdmarorigins, with special attention to the
actual meaning of the related primary sources.

The actual starting point of the thesis is twofalds to be examined on the one hand, whether
money was considered as a thing in the legal semgkpn the other, howactus missilium
actually passed off, which is referred to in therRanistic adraditio in incertam personam
While research related to the these problems wairgltonducted, another equally important
issue arose attaching strongly to the former resetmpics, and this is the role and the proper

meaning oferum naturain the process of decision-making of the clasdkm@han lawyers.
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As for the background of the first question relatiedhe fact whether money was regarded as
a thing in the legal sense, suffice it to have mefee to Article 94 of the Hungarian Civil
Code (Act IV of 1959), according to which all thnthat can be possessed can be objects of
ownership. In addition to this, it is equally sthtthat unless otherwise provided by law, the
provisions pertaining to ownership shall properbplg to money and securities as well as to
natural resources that can be utilized in the saae as things. It is apparent from merely
these provisions that the Hungarian Civil Code levdhg derogation though — approaches
money as a thing. With special attention to ountoUs historic character, it is most logical
to inquire if there are Roman law origins of thgpeoach, and if yes, to what extent. This
inquiry set the further direction and objectivestiué research. Firstly, it is worth taking into
account which approach the Romans followed whemditating the concept of a thing in the
legal sense. What ideas influenced this conceptth Véispect to the Romanisbmmunis
opinio concerning money, it is similarly interesting, #bne important to outline the meaning
of the category offes, quae pondere numero mensura constaRoman legal thinking. How
can the examples pertaining to “fungible properity”the primary sources be evaluated?
Resulting from the Roman approach of things, how e concept ofes incorporalesbe
assessed in Roman thinking? What is or could b@rb&umable reason for the foundation of
this category? How should the examplesesfincorporalesn the sources be deemed?

As for the issue afctus missiliunthe central subject of the scrutiny is how thigialty took
place, all the more so, because both primary aodnskary sources are somewhat laconic on
this topic. Yet, the majority of Romanists tendogieve thaiactus missiliummeant transfer

of ownership towards an unspecified person, whidught is typically based on two primary
texts (cf. Gai. D. 41, 1, 9, 7 [2 rer. cott.]; In8t 1, 46). Contrasted to this idea, there’s agroth
fundamental text in the Digest (Pomp. D. 41, 71 %32 ad Sab.]) which casts considerable
doubts on this. As a result, the question arose bamiactus missiliumbe considered as
traditio in incertam personamWhat lies behind this concept? Is it possiblgtesent and
evaluate the sources without any prejudices ansuppositions? What consequences can be
drawn from such an approach with respect to the tiiaracter ofactus missiliur? In
connection with the author’s hypothesisiactus missiliumit is likewise inevitable to clarify

the actual character and content of bmtbupatioandderelictio*

! As for the above mentioned hypothesis, it showddpbinted out that there are other authors as wietl
strongly believe thaiactus missiliumwas anything but the unification otcupatioandderelictio. Cf. on this
e.g. BENEDEKFERENG Igy sz6rtak a pénzt Romaban. [How money was throwRome)Jogtudomanyi Kézlény
9/1982. 698-706BENEDEK FERENC Derelictio, occupatio, usucapidogtorténeti Tanulmanyok \Budapest:
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The need for examining the meaningrefum natura as well as its role played in decision-
making is derived from the previously enumerated twasic questions. Essentially because
both the approach of money in the scope of the Rdaa of property and the specialities of
iactus missiliumare presumably due to the peculiarities of mone&yraissilia® The related
rules seem to be peculiar because of their spedificacter, as a consequence the nature and
character of each entity in a particular case carelcertain impact on the fact how these
entities are considered by the law. Didtura bear any role in decision-making, and if yes
what role did it play? Was the case-by-case purHyiistice a mere self-interest, or did any
wider cultural frame exist, with which the decissocorresponded? What impact detum
natura have on legal thinking? Was it the order and stdtehings, as well as human
experience on this that channelled legally relevasponses for an actual case into one
possible direction? These are only the very typaceds of the sort of questions this thesis is
aming to respond, and as a result of this it attentgpplace money in the scope of the law of
property.

It is apparent both from the title and from allteth above that exclusively some certain
aspects of the law of property come under scrukiitly respect to money. The reason for this
is that the main goal of this thesis is to clattig static rules, so that dynamic approach could
also be examined afterwards.

It is beyond doubt that a legal thesis attemptsamprehend what money is from a legal
aspect, however it is also essential to identgyguotidian role as well. From this aspect the
use of certain economic terms and categories amyhaevitable for the sake of better
understanding, yet it should be avoided to be desbin complex and in-depth economic
analyses. Similarly, the thesis strongly guardsiregadealing with the introduction and
presentation of the Roman monetary systdinshould positively be emphasised that the
thesis cannot undertake the burden of answeringnalhey-related issues of the law of

property. The present thesis therefore fails toecdkie topics ovindicatio nummorunand

Tankonyvkiado, 1983. 7-3BENEDEK FERENC lactus missiliumSodalitas. Scritti in onore di Antonio Guarino
V. Napoli: Editore Jovene, 1984. 2109-2129.

2 It should be pointed out that the expressions eyband 'missilia’ are not interchangeable, the nieg of the
latter term is somewhat broader than that of monefgrring to all those presents that were handedy the
magistrates or the emperor himself to a mass gblpean any festive occasion. On this cf. e.gOAF BERGER
Encyclopedic Dictionary of Roman La®lark, New Jersey: The Lawbook Exchange Ltd, 2&1®. 'missilia’;
BENEDEK Igy sz0rtak698; BENEDEK lactus 2109; ZINSzKY JANOS: Evictio missilium.lustum Aequum Salutare
Il. 2006/1-2. 100-101.

% In connection with this topic suffice itt o haveference to the following works: HEODOR MOMMSEN:
Geschichte des rémischen Minzwes@&weslin, 1860; ®HANNES GEORG FUCHS:. lusta causa traditionis in der
Romanistischen WissenschaBasel: Helbing & Lichtenhahn, 1952; idHAEL H. CRAWFORD. Roman
Republican CoinageCambride: Cambridge University Press, 1974.
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consumptio nummorunwhile the matters ofjuasi ususfructyscommixtio nummorunres
consumptibilesand traditio nummorumare merely mentioneger tangentemthat is to the
extent that the main message of the thesis shaklfiiciently established. It is to be also
pointed out that any relations of money to the tvobligations go far beyond the scope of
the present thesis. This, however, doesn’'t mearnthlkeaanalyses of certain sources would be
fully ignored: some texts connected to the afokesapics are also presented, if necessary, but

without the in-depth analyse of these topics.



20

Il. Description of work, research methods, the afsgources

With respect to the research conducted on the giingoney as a means of measuring value
in the scope of the law of property, as well ascentain aspect of the issue of acquiring
ownership over money, a precept by the Emperor dafarelius serves as guiding principle:
“Make for thyself a definition or description ofehhing which is presented to thee, so as to
see distinctly what kind of a thing it is its substancein its nudity, in itscomplete entirety
and tell thyself its proper name, and the nameabkethings of which it has been compounded,
and into which it will be resolved”Consequently, when thinking about money and falagw
the imperial teaching, the first question to ansisavhat the examined object really is, that is
what its place, its destination and goal is in ttegure? This explains the property law-
approach, as in private law two basic questionsicas essential: “What?” and “How?”. The
former inquires about the static, namely the agilete of the object scrutinised in the system
of law. The latter deals with the dynamics, vizwhthis object described by means of the
guestion of “What?” could be acquired.

Accordingly, the basic guidelines of research amgkcity and methodical approach. A very
delicate balance should be maintained to fulfil theearch objectives, therefore it appears
that the most effective technique is to base orattedysis of the primary sources, mainly that
of the Digest. In this respect the main goal shdnddo be able to discover the actual case, to
which the response of the jurist is referring. Theach source should be handeled from a
practical view, mainly because all theoretical exjltions are connected to practice itself.
The second step could be to discover the meaninthefcurrent text by means of the
principles of interpretation. As for this, it istai to point out that each primary text is
considered to be free from interpolations — theustesnable character of the textual criticism

of the interpolation research is most incisivelfereed to by Andras Besseh§

* Meditations 3, 11 (translated by George Long). Haevard Classics (ed. by Charles W. Eliot). NewRkfo
P.F. Collier & Son, 1909-14. Vol. 2, Part 3.

® Cf. Meditations 8, 11: “This thing, what is it itself, in its own constitution? What is its substa and
material? And what its causal nature, or form? Mumat is it doing in the world? And how long doesubsist?”

® BESSENYO ANDRAS: Rémai maganjog. A rémai magénjog az eurdpai jogidgpkodas térténetébefRoman
Private Law. Roman Private Law in the History ofrquean Legal Thinking] Dialég Campus Kiadé, Budapes
Pécs, 2003. 111. As for textual criticism cf. mginMIAx KASER Zur Methodologie der rémischen
RechtsquellenforschungOsterreichische Akademie der Wissenschaften. oBtyhisch-Historische Klasse
Sitzungsberichte 277, 5. Abhandlung. Wien: VerlathBu, 1972, and especially 80 sqq. and 94 s(rpNE
WIEACKER: Textkritik und SachforschungZSS RAXCI (1974). 1-40; A.ARTHUR SCHILLER: Roman law:
Mechanisms of Developmemthe Hague — Paris — New York: Mouton Publish&es8, 62-72, and especially
67-70; on lustinian’s codification M KASErR Das romische Privatrecht II. Handbuch der
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In the course of the collection of primary sourdesyas necessary to make use of the most
important lexicons, encyclopaedias, dictionaried aranual§ by means of which it became
possible to assemble therpusof primary sources to examine.

The presentation of the authoritative secondagydttire is doubtlessly important, with the
restriction however that the main objective is tesent and systematically analyse those
secondary works strictly related to the actual copihe presentation of secondary literature
cannot prevail over the analysis of primary sour@ssRoman law is best known via the
works of Roman jurists. The achievements of seagndathors in better understanding the
opinions of Roman jurists are obviously incontelapet it shouldn’t be lost sight of the fact
that the rules of Roman law are best preservedrist$’ opinions.

The attempts to answer all the aforesaid quesshbosld be conducted on the basis of realism,
that is starting from the question of ,What?”. Theproach of the whole analysis is
pronouncedly realistic in contrast to the relatigisa.k.a. subjective idealistic approach: the
point of departure never focuses on what arisesr frmman conscious, mainly not from
human conscious-based ideas (subjective idealisat)from an objectively existing reality
that is independent of cognitive scherhes.

The thesis with respect to the examined topics som® five parts. The first part covers a
general introduction concerning the approach towandney. In this respect, it is established
that a general definition for money capable of dbst it in its complexity can hardly be

Altertumswissenschaft X. 3. 3. 1-2. Miinchen: CBdck’sche Verlagsbuchhandlung, 18732-40, specifically
on interpolations 35-36. About the research metbfoigxtual criticism see e.g. } FGANG KUNKEL — MARTIN
JOSEFSCHERMAIER Rémische Rechtsgeschichi@ln — Weimar — Wien: Verlag Bohlau, 2005218-221; BLDI
ANDRAS — HAMZA GABOR: A rOmai jog torténete és institlcidiThe History and Institutes of Roman Law]
Budapest: Nemzeti Tankdnyvkiadd, 2010, 138-138s$NY0 ANRDAS: ROmai maganjog. A romai magéanjog
az eurdpai jogi gondolkodas torténetébfRoman Private Law. Roman Private Law in the bfgiof European
Legal Thinking] Dialég Campus Kiadd, Budapest-P&tX)3, 109-111; PrerR STEIN: Roman Law in European
History. Cambridge University Press, 1999, 170.

" Cf. without the need for covering all workse®GER Encyclopedic DictionaryBESSENY) Rémai magéanjog
PIETRO BONFANTE: Corso di diritto romano. La proprieta. 1l, 2Milano: Giuffré, 1968; AFRED ERNOUT —
ANTOINE MEILLET: Dictionnaire étimologique de la langue latine. Higse des motsParis, 1951; 6LDI
ANDRAS — HAMZA GABOR: A rémai jog tbrténete és institicidBudapest: Nemzeti Tankényvkiadd, 2010;
ANTONIO GUARINO: Diritto privato romano Napoli: Editore Jovene, 1992; A KASER Das rdmische
Privatrecht I-Il. Handbuch der Altertumswissenschaft X. 3. 3. 1-2dnbhen: C. H. Beck’sche
Verlagsbuchhandlung, 1971FRITz ScHULZ: Classical Roman LawOxford, 1951; RSQUALE Vocl: Modi di
acquisto della proprieta. Corso di Diritto Romandilano: Giuffré Editore, 1952. Besides these, fibilowing
works were also very useful with respect to lingaiscrutiny: HHRMANN GOTTLIEB HEUMANN — EMIL SECKEL:
Handlexikon zu den Quellen des romischen Recldra: Verlag Gustav von Fischer, 1928ford Latin
Dictionary. Oxford: Clarendon Press, 1968NALY HENRIK: A latin nyelv szotaraBudapest: Akadémiai Kiadod,
2002 (reprint); NRY GEORGELIDDELL — ROBERTSCOTT: A Greek-English LexicorRevised and augmented
throughout by Sir Henry Stuart Jones with the @este of Roderick McKenzie. Oxford: Clarendon Pré8<0.

8 Concerning the issues related to relativism cfsEPHRATZINGER: Glaube — Wahrheit — Toleranz. Das
Christentum und die WeltreligioneRreiburg — Basel — Wien: Herden, 26084-95; dSPEHRATZINGER: Werte

in Zeiten des Umbruchs. Die Herausforderungen deéwnft besteherFreiburg — Basel — Wien: Herden, 2005.
50.
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elaborated. Consequently, the best attitude towtndstopic is to advance money via its
characteristics and basic functions. The formeugoon user expectations with respect to
money, while the latter describe money’s appearanocegular daily trade — actually showing
how money “moves”. From a jurist’s point of viewetfungibility of money as a characteristic
bears of utmost importance, as well as its funstias measuring value, means of trade and
means of payment. As for the Roman concept of moitieshould be noted that all these
characters and functions were partially appliedth@& most part, mainly due to the fact the
true value of money was predominantly dependeritscgrctual metal content.

The second part presents the Romatesamunis opini@f money, according to which it is a
fungible and a consumable asset. Both views dormimatihe secondary literature are based
on primary sourcesThese also give a hint concerning money assacorporalis(cf. Pomp.

D. 34,2,1,1[6 ad Sab.]; Inst. 2, 2, 2). Follogithese considerations, the complex approach
of money in the primary sources is revealed. Thamered sources can be sorted into four
groups. The first covers texts which consider moaeses ,fungibiles” (cf. e.g. Gai. 3, 90;
Ulp. D. 30, 34, 3 - 4 [21 ad Sab.]). Texts in tleeand group outline the idea of money
belonging to the category ags incorporales Amongst other sources, some emblematic
examples of this can be found in texts as folloasg: D. 12, 6, 46 (4 ex Plaut.); Ven. D. 34, 4,
32 pr. (10 act.). By means of texts in the thirdugr it can be pointed out that money was also
regarded as an original and independent categoidsawther classes of assets (cf. Ulp. D. 13,
3, 1 pr. [27 ad ed.]). Thogesponsatypically that of Paul. D. 45, 1, 37 [12 ad Salwhich
have reference to money aammj focus exclusively on the coins themselves. Basale
these, it should be mentioned that there are samts twhich fail to classify money
unequivocally (cf. e.g. Ulp. D. 30, 30 pr. [32 adb]; Iul. D. 23, 4, 21 [17 dig.]). Even this
brief overview is sufficient to support such a staént that the ideas of Roman jurists with
regards to money were far from being unanimouss tommon in all investigated sources
that jurists decline to classify money from a pwesitaspect, they meremly exclude it from
certain specific category of assest in comparisonther assests. The lack of a unanimous
attitude towards money in the sources leaves ner @ibssibility but to conclude that even the
jurists themselves somehow sensed the peculiaractesr of money compared to other
valuables. In the background of this idea lies dinality of qualitas and quantitas which

Romanists tend to refer to as the dual nature afeyo

® In this respect the following texts are to bed:it€ai. 2, 196; 3, 90; Ulp. D. 13, 3, 1 pr. (27eatl); Ulp. D. 45,
1, 29 pr. (ad Sab.); Inst. 2, 4, 2.
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The third part of the thesis encompasses the agrofi the meaning and application of the
termrerum natura The primary objective was to reveal in what cas®s how Roman jurists
had recourse to the notionm@rum natura During this research, it became likewise impdrtan
to explain what meanings and uses attached tetherhentioned above.

The results of the secondary literature based enrtfdepth analysis and evaluation of the
relevant sources show that the temenum naturapredominantly indicated the existence of
something or somebody, or — using a negative fomeflected the lack of existence. In this
respect the secondary literature is undivided. Tub-topic is given special focus and
attention in the thesis with special reference¢elhorn people, slaves and non-living objects,
or — even beyond these categories — non-materig®nin connection with freeborn people
the most interesting, also the most controversgle is that of the existence of tiesciturus

in accordance with the sources. Not many an awtiobutes other specific meanings to the
term rerum natura though evidence derived from the sources is olelmwing. There are
several sources in the scope of whielum naturarepresents the objective reality — in these
particular cases the point is to channel legalsiees without truly restricting the freedom of
decision-making. It is apparent from the texts uestion that the respect of the objective
reality, as well as the reflection of this respectthe actual legal decisions result in the
experience that the aforesaid decisions are argythimh accidental. As a third group, a cluster
of such texts should be mentioned in whiglhum naturamarks a specific character of
something or somebody in the case. The secondargtlire is hesitant about considering this
cluster of primary texts as an all independent gralerefore it should be examined what the
basis of concurrence with the other two groups lmamegarding each particular text. In the
end, such texts are also cited in which the termtioeed above is placed in a wider, more
abstract normative frame, and as a consequentesdahe link betweenerum naturaandius
naturale becomes well established. As an additioB&ldankenexperimenthe thesis also
contains a comparison of the meaning and applicatfeerum naturain the Antiquities and
legal facts in the modern legal systems. Resuliog this comparison it can be stated that
the decisions of the Roman jurists had such a @lltunterland that influenced not only the
Roman thinking and legal thinking itself, but aisanade an impact on both the Christian
thinking on the one hand, and on the developmeptieate law on the other.

The fourth part of the thesis is dealing with tlievalent uses of the termasin the sources,
focusing mainly on the notions ofs, quae pondere numero mensura constanvell ages
incorporales These topics are covered essentially in connecatith the consideration of

money as a thing in the legal sense. The use ofetineres is examined, because both the
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primary and the secondary sources show that Romrasis regarded money as a physically
existing entity for the most part, despite the ity of response in this matter. The reason
for this diversity is that both the casual and ldngal use of the expressioas a material
interpretation was dominant due to the effect oédkr philosophy, the impact of which
exercised on public state of mind is very transpiaire this case. Therefore, it useful to clarify
the meanings afeson the one hand, and thatl@hg andSacheon the other, separating them
from one another at a time.

As for res, quae pondere numero mensura consiamt pointed out what examples the
sources enumerate when mentioning this group ofg#hithe most important of these is
pecunia numerataThe significance ofpondus numerusand mensurais that things are
defined on the basis of their weight, number or sues, thus these all belong to the nature of
these entities. The whole scrutiny results in theedtion that there’s a minor difference of
meanings as fgpecuniaandpecunia numeratahe meaning of the former is somewhat wider
than that of the other. This assertion is posiyivglpported by thexcursuson treasure trove:
the text by PauP defining treasure contains the registpositio pecunigein which
expression the wordecunia— in accordance with other texts — refers to geatlof value, an
asset. In connection with services due with respeces, quae pondere numero mensura
constant the principle ofeiusdem naturae redderm the sources reveals the practical
application of justice aisis suum cuique tribuens

The difference betwegmecuniaandpecunia numerat#s clearly traceable in the scope of the
examination of the termes incorporaleslts importance can be approached from the aspect
of assets which are considered mainly as propéghts. The expressiores incorporales
finds its roots in both philosophy and rhetoric.pbrted into legal usage, it referred to
untouchable entities. The longer, theoretical tertshe Institutes of Gaius and that of
Justinian' also contain examples oés incorporales and on the basis of these and with
respect to the content and meaning of other textisa matter it can be stated that the wording
of these texts are likely to be colloquial rathkart technical: the expressigecuniaas
corporeal in these texts may refeipecunia numeratanstead.

All things considered, the importance of the ddéfere betweerpecunia and pecunia
numeratais that the Romans were aiming to apprehend thee sshenomenon from two
different aspects, the reflection of which in tloeises are these two expressions. This is the
point where the true meaning of the dual naturenohey becomes clearly comprehensible.

©paul. D. 41, 1, 31, 1 (31 ad ed.).
" Gai. 2, 12-14; Inst. 2, 2 pr - 3.
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On the one hand there ®cuniaas a measure of value that is money. On the dthed,
there ispecunia numeratan the outer world which practically incorporatigs measure of
value. It is beyond any doubt that for the Romaueslatter was more easy to comprehend, yet,
the results of the research conducted it is appdhan they still sensed to some extent that
abstract money and its actual bearer can be sedatabwever, it should also be pointed out
that this dual nature of money stemms necessanly the fact that even money itself is a
part ofnatura that all men are able to recognise due to tlegison.

The last, fifth part covers the detailed analydish® topiciactus missilium The central
guestion with regards to this topic is whether titaalitional interpretation of those souces
mentioning the expressidraditio in incertam personarns acceptable or not. Preliminarily it
is pointed out that the whole issue focusesyussiliawhich referred not only to money, but
in a wider sense to any kinds of gifts thrown inke crowd by the magistrates or the
emperors owing to different reasons. However, itkiswise important to underline that the
goal described by Pomponius in the Digdsthighly unlikely, that isnissiliawere thrown in
order that those who acquire them should obtaineosimp over them. The interpretation of
this act adraditio in incertam personans contradicted by the aforesaid Pomponius-text,
with special attention to the subjectio$ta causa traditionisvhich is greatly debated in this
matter. On the basis of the source it is more yiltelconsidefactus missiliumas a synthesis
of derelictio andoccupatio To support this concept, the notion, meaningsedfetts of both
occupatioandderelictio are to be clarified. Mainly in connection widerelictio the realistic
approach and interpretation dérelictio of ownership,usucapio pro derelictand animus
derelinquendi (derelinquentigre beyond doubt worthy, comparing the latterdapith that

of iactus merciumat a time. In the scope of this scrutiny, the gsialof Title 7 Book 41 of
the Digest was indispensable, with special attertiofurther texts as well (lul. D. 14, 2, 8 [2
ex Minic.]; Gai. D. 41, 1, 9, 7 [2 rer. cott.]; UIp. 47, 2, 43, 11 [41 ad Sab.]; Inst. 2, 1, 46). |
occurs from the analysis of the relevant sources ulucapio pro derelictavas necessary
because anyes derelictacannot be obviously regarded &s nullius derelictatherefore
merely the one-year period nsucapiocould rectify the acquisition of ownership. As tbe
debate ofanimus derelinquendi (derelinquenti#)e sources seem to support the concept
known from secondary literature according to whaetimussignifies a cognitive relation of

thederelinquengowards the act itself, as well as its possibériite’®

2pomp. D. 41, 7, 5, 1 (32 ad Sab.).
13 LeTIzIa VAcca: Derelictio e acquisto delle res pro derelicto haleitMilano, 1984. 120.
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After the evaluation of both the primary and theas®lary sources, it can be stated thetus
missilium in case of throwing money into the crowd, appearde aderelictio and a
subsequent and immediatecupatiq rather than a transfer of ownership towards a- non
specified, uncertain person. It should be notedvewer, that the behaviour of tlaecipiens
and the circumstances amongst which idatus actually took place, this act may as well
include further ways of losing and acquiring owihgrs such as an additiondkrelictio or

even acommixtio

[ll. Summary of scientific results, their potentiede and usefulness

1. The general introduction concerning money was cotetlivia the characteristics and
functions of money. On the basis of the relevanbsdary literature it could be stated
that from a legal point of view the fungibility ehoney as a characteristic bears of
utmost importance, whereas its functions as meagwalue, means of trade and
means of payment attract the most attention. Wapect to the Roman monetary
concept, it should be noted that all these chanatitss and functions gained only
partial application; due mainly to the fact theetwalue of money was predominantly
dependent on its actual metal content. SubsequéndyRomanistcommunis opinias
presented, and it is clear from the sources andlfisa the Roman view on money
was anything but unanimous: such a variety of legahions drives to the conclusion
that Roman jurists themselves sensed the pecutiaracter of money to a certain
extent. In the background of this approach liesdbality of qualitas and quantitas
which Romanists tend to refer to as the dual naitiraoney.

2. The analysis of the termerum naturawas necessary to reveal the actual content and
meaning of this dual nature. The tersrum naturarefers to the existence or non-
existence of a person or a thing, as well as to fhlace, aim and function in the
nature. The aforesaid place, aim and function @arebognised by any human being,
which ability is granted to us due to our intellge, similarly to the order of nature
linked with these notions. The importance of thesmt from the aspect of legal
thinking is that during the process of decision-mgkhis order and all its experiences
define and channel the actual responses giveremfgpquestions. As a result, there’s
no possibility to set them aside neither in thepscof unique decisions, nor in the

process of legislation, because otherwise the idecisr the norm would remain
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separated from the social, cultural and legal bamkgd to which it was supposed to

be incorporated.

In connection with the consideration of money dkiag it is to point out that — as it
was indicated previously — Roman jurists generediygarded money as a physically
existing entity, and therefore emphasised its matdreing. Resulting from the
analysis of the categories s, quae pondere numero mensura constamd that of
res incorporalesit could be asserted that the sources in thipeestend to have
reference to two expressiomgecuniaandpecunia numeratawhich, however, bear a
slightly different meaning: the interpretationpecuniais somewhat broader than that
of pecunia numerataln addition to this, it could be likewise assuntldt the text by
Gaius, and as a result that in the Institutes sfidian, are improper concerning the
topic of res incorporales the consideration opecuniaas corporalis appears to be
obviously inappropriate; the text is essentiallyoatb pecunia numerata The
differentiation betweempecuniaand pecunia numeratavas inevitable because as a
result of this, it becomes possible to point outt tthe difference between money and
its material incorporation was clearly sensed amehecomprehended by the Roman
jurists. Pecuniaas 'money’ in a broader sense represented andumeeasalue, and
was also used as a means of exchange and paymbihk, pecunia numerata
materially incorporated this means of measuringiah the outer world. It is beyond
doubt that for the Romans the latter was the canitegt was easier to comprehend
and apply, yet it is apparent from the analysid thay also understood this dual
nature of money. This understanding was only pésdbcause money itself is also

part ofnatura which human beings are able to recognise asudt r#sheir sense.

It must be underlined that in the scopeed, quae pondere numero mensura constant
the requirement oéiusdem naturae reddeweith respect to the services due from this
circle of things, means a practical applicationhef postulate of justice on the sense of

ius suum cuique tribuens

. The aim of the analysis @dctus missiliunwas to present a practical case of acquiring
ownership over money. The departure point in teipect was to do away with the
idea of consideringactus missiliumas traditio in incertam personamwhich idea

originates from Pandectistic. From an analytic apph of events and possible
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alternatives, such a conclusion can be drawn thaase of throwing money into the
crowd iactus missiliumis actually a synthesis aferelictio and occupatiq during
which it is sufficient for the transfer of ownerphthat the magistrate as the owner
should express his will towards an unspecified @ersvhich is represented in the
outer world by the physical throwing of coins. Asresultiactus missiliumis a
basically independent means of acquisition of owimer in which the material
elements are derived from the systematic unificatwd derelictio and occupatiq

whereas the will to transfer ownership comes fromtopic oftraditio.

6. The use and usefulness of the assertions of tegstltan be traced on the one hand in
the research activity, as well as in the educatiorthe other. The method based on
realism, and examining each entity on the basighefr absolute value, can be
extremely useful in any further research activitye importance and the advantage to
certain extent of natural law thinking startingrfrmbjective reality is based vastly on
the fact that this objective reality itself is theper means to examine and present a
certain topic free from any prejudices. The appitcaof this principle channels the
further directions of research at a time. Linkedntyawith the notion ofrerum natura
the primary objective is to scrutiniges naturale and naturalis ratio from the
platform of objective reality. In addition to alis, the above described method is also
suitable to pursue the in-depth re-examination efyvbasic legal notions and
institutions; such an objective gains more and marportance during the times

paradigm-changes.
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