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|. Research objectives

The large scale of movement of persons in the @r#iury is one of the greatest challenge of
our globalised world. Receiving states strive talfthe proper balance between their interests
and the integration of migrants. In developing theimigration policies they have to take
into account on one hand their economic and laisrket needs, on the other hand the aim to
integrate migrants the soonest they can into thst lsociety and to recognise their
fundamental rights at the same time. The so caftethaged migration‘can also prevent the
increasing phenomenon of illegal migration andhégative effects on the host society.

The tension between the above opportunities arehthirposed by third country nationals’
(‘TCN’) migration gives rise to various questiore the legislative and politicians: should
there be limits on the numbers of TCNs admittetheoMember State? Should they enjoy the
right to work? Should they enjoy the right to eqtrelatment, if so to what extent? Should
they enjoy the right to move to another Membere&dafo what extent their integration into
the host society should be required?

The present thesis is looking for answers to the/alguestions through the detailed analysis
of the legal status of TCNs enjoyed in the EuropEamn with a special respect to the
fulfillment of the Tampere objectives declaring treguirement of fair treatment of third
country nationals residing legally in the territafythe EU.

In the field of migration law the relationship ben EU law and national law is quite
complex. According to the traditional classificatjainion law gives EU citizens the right to
move freely while national immigration law determgnithe conditions under which TCNs can
enter Member States, have access to labor markeg the right to be joined by their
families.

However, due to the recent development occurrednion law, the latter is increasingly

occupying the traditional domain of national lawigbhcan result in the strengthening of the
legal position of TCN migrants. As a consequenice ttaditional view emphasizing the wide
gap between the legal status enjoyed by Unionetiizand TCNs can be questioned.
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The traditional view is mainly based on the fa@ttbnion citizens do enjoy free movement
rights directly from the Treaty, they enjoy equadatment on general grounds and have an
increased right of protection from expulsion, whitecase of TCNs the security interests of
the Member State precede the rights of the indadidu

The major change in the field of Justice and Honfi’s took place in 1999 with the
implementation of the Treaty of Amsterdam. In ortlereach the Treaty of Amsterdam’s
objective of creating an area of freedom, secuaityl justice, the Heads of States and
Governments at the Tampere European Council deciged a five year programme in the
field of Justice and Home Affairs. As it has beeantioned above, the Tampere programme
was certainly ambitious, embodying a strong commitmto fundamental rights while
stressing the importance of improving the situabbm CNs in the EU. The European Council
called upon the development of a more vigorouggnattson policy, aimed at granting legally
resident third country nationals rights and obligas comparable to those of EU citizens.

The Tampere programme is welcomed, however manglashtake the view that its
conclusions are highly illusionistic.

In November 2004, the second multi-annual progranmtee AFSJ, known as ‘The Hague
Programme’ was endorsed by the European Councihéoperiod 2005-2009. In comparison
with the Tampere programme, it is much more rastgcand accentuates security concerns.
The 9/11 terrorist attacks and the change of galittlimate within the Member States led to
a heightened emphasis on state control and natgaairity which did not help promoting
TCNSs' rights in the EU.

In 2009 the European Council adopted a new muhuahpolicy programme, in the area of
Freedom, Security and Justice running under thedit’an open and secure Europe serving
and protecting the citizens’. The Commission haanbeharged with the challenging task to
translate the aims and priorities of the StockhBirmgramme into a concrete Action Plan by
the end of June 2010.

However, apart from certain concrete commitmertig, $tockholm Programme remains a
rather vague policy document which contains libeelties.

Despite of the fact that there was no ’politicaéddtthrough’ in the field of promoting third
country nationals’ rights, it seems that TCNs also a&ntitled to benefit from European
citizenship-related and citizenship-like freedobrenefits and rights in the EU’'s AFSJ.

The ‘freedoms’ of TCNs in Europe, and their entittnt to equal treatment and non-
discrimination, have been subject to increasingditon before the CJEU in Luxembourg.
These rulings demonstrate the political relevarnicthe role of individuals’ litigation while
showing that some key concepts, benefits and rightson-EU nationals are often being
interpreted in light of European citizenship aneefmovement law, EU general principles of
law and the principle of non-discrimination on th&sis of nationality. In this respect, these
judgements also question traditionalist divisioesaeen the legal status of EU nationals and
TCNSs.

Similarly, increasing importance is given by the Elthe ‘freedom of movement’ or ‘cross-
border situations’ of TCNs (intra-EU mobility andhile exercising it benefiting from equal
treatment compared with nationals of the receiWgmber State) in the EU Directives on
long-term residents’ status, the blue card, rebeascand students.
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The present thesis, thus seeks to answer the guesito whether the Tampere objectives of
having a uniform immigration policy based on the feeatment of third country nationals
have been met and if not, whether the role of ahvidual in initiating litigation before
courts, in claiming the recognition and enforcemehtEU freedoms and rights, and in
exercising the act of mobility could help realizitng goals set by Tampere.

The analysis extends to another aspect of EU nmgrdaw. It focuses on the respect of
human rights standards - particularly the rightreéspect family life as it is laid down in

Article 8 of the European Convention on Human RRgHECHR’) - applicable in the area of

EU immigration law which goes partially beyond thampere objectives and provides the
basis for a rights based approach in respect afélaement of third country nationals.

With respect to this, it is far not irrelevant whicategories of third country nationals fall
under the definition of a “family member” in theslid of internal market or immigration law,
thus enjoying the extensive protection of Union.law

Human rights oblige national authorities and coudstake into account the legitimate
interests of the individuals concerned. Immigratiamv, on the contrary, has long been
characterized by its focus on the public interékiman rights law holds the potential to
reverse the immigration law’s traditional orientatiat the public interest and redirect it
towards the individual.

The present thesis thus pays particular attenticimé appearance of the right of respect for
family life recognized by Article 8 of European Gamtion on Human Rights in migration
issues.

In the first 30 years of their existence, the Stoasg institutions remained largely silent on
matters of migration. This was no coincidence, sitiee Convention contains to this day no
reference to immigration. Applications relatingitomigration law may therefore reach the
Court only indirectly. The obligation to permit fdguent immigration for purposes of family
reunification with members of the nuclear familyealdy residing on the territory of a
Contracting Party is a prime example of this inclirapplication. The Contracting Party is
under no obligation to admit the foreigner on iwnoright, but may be obliged to do so in
respect for the human rights of its family membdiise indirect relationship between the
Convention and immigration law is the principal tifisation for the general margin of
appreciation which the Contracting Parties enjoythms policy field and which has
consistently been upheld by the ECtHR.

Respect for the margin of appreciation and theespwnding default in the application of
national immigration law are enhanced by the Csuidtus on the adjudication of hardship
cases where the individual circumstances of thegoerconcerned may at least partly explain
the Court’s finding of a violation of the Conventiolhe thesis seeks answer to the question
whether such an orientation of the ECtHR’s jurisj@mce towards the circumstances of the
individual case and the broadening of the protecteach of Article 8 ECHR to the network
of personal, social and economic relations thatengkthe private life of every human being
may have an influence on the Luxembourg case-lgarding the legal status of TCNs.
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II. Structure of the Thesis and Methodology

The thesis focuses on three different fields, esfcthem capable of reflecting the potential
changes in the legal position of TCNs in Union $&fion and enforcement.

The first part of the thesis focuses on “privilegédrd country nationals comprising family
members of EU citizens who have made use of thedr fnovement rights. In such cases, the
situation of the third country national is govermadinly by EC Directive 2004/38 and by the
EEC Regulation 1612/68.

The second part concerns third country nationalsa gbarticular nationality who enjoy
preferential treatment on the basis of specifieagrents concluded between the EU and their
country of origin with a special respect to thealegtatus of Turkish workers.

The third part provides a detailed analysis of si®eondary legislation constituting the
Community acquis on legal migration, which includles Directive 2003/86/EC on the right
to family reunification, Directive 2003/109/EC admetstatus of long term residents, Directive
2004/114/EC on the conditions of admission of sttslepupils, unremunerated trainees and
volunteers, Directive 2005/71/EC on a specific powre for admitting third country national
researchers, Directive 2009/50/EC on the conditminentry and residence of third country
nationals for the purposes of highly qualified eoyphent.

The first two parts concentrates on the case lathet.uxembourg Court, not just because of
the significant amount of judgements delivered Iy Court in the relevant field in recent

years, but also due to the assumption of the Thesisthe CIJEU followed an extensive

approach in its jurisprudence concerning TCNs pfialeged legal status enjoyed under EU
law.

In contrast, due to the limited number of judgemealivered by the Court in the field of

immigration law, and due to the assumption that bens sates endeavour to restrict the
scope of application of the Directives, the exariamaof the immigration law rather provides

the detailed analysis of the secondary law itsedf iés transposition into the national law.

lll. Research Outcomes and Applicability

1. Definitions, basic concepts

European migration and integration law are charaeté by two principles, which are in
latent tension with one another: the principle adgressive inclusion and the principle of
congruence between a state’s territory, authonty etizenry. All of them are substantiated
by public international law. The legal principle pfogressive inclusion emanates from the
basic idea of the universal protection of humahtsgi.e. the idea that individuals have rights
independent from their location—whether they ar¢higir home state or in any other state.
The principle of progressive inclusion says thagnamts are to be included in the host society
by approximating their rights progressively to thghts of the citizens of the receiving
country.
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The legal principle of progressive inclusion idatent tension and sometimes even in conflict
with a much older international legal principle.igprinciple can be labelled as the principle
of congruence of a state’s territory, its authoatd its citizenry. According to this principle,
providing rights to foreigners is always geared twe ideal image that the persons
permanently living on a territory are—in reality—paf the citizenry of that state and subject
to the state authority.

Both of the legal principles referred above appedtU migration law simultaneously. The
progressive inclusion principle becomes manifeshenEU immigration Directives’ mobility
provisions by uncoupling the residence status daframts from the strict requirement of
territorial presence—thereby facilitating substalhyi the legal conditions for transnational
mobility. Even as a structural principle of European migratand integration law, the
principle of progressive inclusion is still couriatanced by the principle of congruence of a
state’s territory, authority and citizenry. Thisndae illustrated by the strict rules of acquiring
the long term resident status by the TCN. The Lizmg residence Directive requires a legal
residence of five consecutive years in the hoge stdile stays abroad interrupt this period
and are not taken into account if they exceed sixsecutive months. Moreover, migrants
who want to acquire the long-term resident stats expected to integrate into the host
society first before they are granted permanetitsig

The definition of ‘family’ under EU law was initigl established in the 1960s under the
secondary legislation regulating the free movenwnpersons within the Union. It arose
primarily out of a desire to promote and facilitdkee mobility of migrant workers which
necessitated the extension of the right of resigdeacd other valuable social rights to
members of their family who are accompanying th&he threshold of family life under this
Regulation (and the Directive amending it) is, diere, firmly connected to legal marriage.
under the Union law the term ‘family’ therefore t&its heterosexual partnerships which are
accorded the status of ‘family’ only via marriagelat prefers the nuclear family model.

The Strasbourg institutions, for their part, altgoustill limited in their interpretation of
‘family’ for the purposes of Article 8 ECHR (in théhey too favour the legally married,
heterosexual union), have gone some way towardsoadkdging modern patterns of family
life. For instance, they apply what is commonlyereé¢d to as the ‘reality test’ whereby de
facto family relationships are taken into accouhew considering whether or not ‘family life’
exists.

However, there seems to be a slight change inetbent case law of the courts in question as
regards the conception of “European family”. The&EQJin its Eyup decision although falls
short of accepting that unmarried couples genexaly be members of each other’s family
and enjoy family life that union law can and wilfopect, seemingly accepts that the
provisions of Decision 1/80 is intended to prowetfacto family unity.

The ECtHR in its Slivneko et Latvia decision reidetl the understanding of family life with
gave a new focus on the ‘nuclear family’ of spoused minor children (the ‘core family’ in
the terminology of the ECtHR).

Finally, both Courts seem to give way to a certaitent to the homosexual concept of family
(the ECtHR in its case E.B v. France, the CJEUsicase Maruko).
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2. The principle of non-discrimination on the basfi:mationality

The principle of non-discrimination on the basisnationality has been part of Community
law since the Treaty of Rome signed in 1957. Tlggclthat supports its inclusion is identical
to that behind the creation of the European Comtiast-namely, the creation of a Common
Market. While the letter of Article 12 EC (now Aate 18 of TFEU) does not expressly state
that it does not apply to TCNs, it has been intgat in this way by doctrine. This therefore
represents the classic position as to the scop#rtafle 12 EC. But with the evolution of
Community law, -the Treaty of Amsterdam’s part@bmmunitarisation’ of policies on visas,
asylum and immigration, which tend to apply priratip to TCNs - we can nevertheless ask
whether it is now time to revisit this classic mmteetation.

There are different arguments, both for and agdimst‘classic’ interpretation. In examining
the case-law, various textual arguments arise vourof the classic interpretation (such as
the recently delivered Vatsouras judgement of tbar€). Another argument in favour of the
classic interpretation could be found following thebon Treaty, which brought Article 12
EC into the second part of the TFEU, entitled ‘Nbserimination and citizenship of the
Union’. This development may show the link betweem-discrimination and citizenship of
the Union, the latter being a condition for benefjtfrom the former. Finally, there is the
existence of non-discrimination clauses in certasociation and cooperation agreements
concluded by the Community with third countriesnc® these clauses do exist, one might
legitimately think that without them, nationalstbfrd countries with which the Community
concludes agreements, or long-term residents, woodde protected against discrimination
based on their nationality.

On the other hand, another theory needs to be ameati which is against the classic
interpretation. According to this, the restrictiseope of application has been ascribed to
Articlel2 EC by likening it to the principle of emovement, which Member States have
deemed only to apply to their own citizens. Howeviels important to bear in mind that the
personal scope of application of free movementhe®s expanded since 1957, to include, -
under certain very strict conditions-, such TCN®wlave been resident for a long period.

Indeed, the EC immigration directives adopted undéle IV contain new mobility
provisions which entitle legally resident TCNs tove to another Member State. However, in
my Thesis | would like to point out that these ntibpprovisions can not be matched with the
free movement rights of the EU citizens.

3. The Court practice relating to TCN family mensbef Union citizens who have moved to
another Member State

Due to the recent development in Union law theefats increasingly occupying the

traditional domain of national law which can reghk strengthening of the legal position of
TCNs. This statement has particular relevance se aa& TCN family members of Union

citizens whose rights to enter and reside on thitdey of the receiving Member State has
been increasingly extended by the recent jurisproelef the CIJEU.

Since the very early days of the Community’s exisés the importance of ensuring that the
family members of migrant Member State nationagsgiven certain rights (including family
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reunification rights) which are necessary for eimguthat the right to free movement of the
migrant is not deprived of all useful effect, haeb recognized.

In its early jurisprudence (cases Morson and Jmanfae Court followed a ‘moderate
approach’. Under this approach the Court required granting family reunification rights
were necessary for enabling a Member State nattonalove between Member States and
exercise one of the economic fundamental freedoms.

Later, in the well known cases of Jia and Carpetiter CJEU seems to have followed a more
liberal approach by (implicitly) accepting that E@w may require granting family
reunification rights even in situations when tlEs10t necessary for, and in any way linked to,
the exercise of free movement from one Member Steémother.

This ‘liberal approach’ seems to have been followedll of the latest cases before the CJEU
(Jia, Eind, Metock and Sahin) and, therefore, gesgps that the Court has (implicitly) decided
now to adopt this approach to the bestowal of famaunification rights.

The rationale behind the move towards the ‘Libé&proach’ is the aim of strengthening the
political legitimacy of the Union by the creatiohaomeaningful status of Union citizenship.

One of the central arguments of the present thedlsat the real purpose of the Court in the
‘liberal approach’ cases of Carpenter, Jia, Ein@tddk and Sahin may have simply been to
protect the (human) right to family life (of whidhe right to family reunification is an
aspect), of the Union citizens involved.

However, distancing from the severe economic viaaggoseems to be a hard task for the
CJEU. This is well reflected in the Eind and thetdd& decisions of the Court. In Eind the
Court basically grounded its decision on Regulaiéd2/68/EEC and on Singh Doctrine. It
asserted in its judgement, that an EU citizen cdadddeterred from moving to another
Member State if he could not subsequently returnigchome state with his family members,
even if the family relationship was created whilethe host state. However, The Coweint
further thanSinghby using the concept of union citizenship as aléumental status (Grzelczyk
formula) to fuse the rights of a union citizenhoge of a Member State national.

The effect of Metock was also greatly enhanced ingls However, this was not necessary,
as the Court could have relied wholly on a litensérpretation of the legislation.

The promotion of Union citizenship to the key cadlesation in questions of freedom of
movement and residence can go a long way towardowirg legal certainty. The fact that a
person, and not an activity is central certainljkesafor a much more seamless convergence
with other personal rights, such as the rightsatuily life conferred respectively by Article 8
ECHR.

The strengthening of Union citizenship as a keyceph in relation to free movement cases
can also give explanation to several unansweredtigms, such as the different rulings
brought by the Court in its Carpenter and Akrickigiens.

If we accept the view taken by Spaventa in relationthe Akrich case, that the Court
grounded its decision on the concept of Union eitghip and not on the strict literal
interpretation of the secondary law, we can seerabult of the judgment in Metock is not all
that different from the decision in Akrich. The seaing employed in the two rulings is
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different in many respects but it should not beyétten that, in Akrich, after declaring that
TCN family members should not have been unlawfudigident in another Member State
before entering the present one, the CJEU als@glsignificant emphasis on the need for the
Member State to consider the respect for family iihder Article 8 ECHR. Thus, even in
Akrich, the Court clearly envisaged that when a Tfasily member had been unlawfully
present on the territory and was thus outside topes of Community law in its own right,
there are circumstances when a refusal of residemglel constitute an interference with the
Union citizen's family life.

Assuming this analysis is correct, the main diffee between the two rulings would be that,
under Akrich, the presumption was that a right edidence does not exist where a TCN
family member has been unlawfully present, howehisr could be rebutted by application of
fundamental rights considerations. Under Metockydacer, the presumption is that a right of
residence is exercisable and this can only be tethity evidence of abuse as set out in Art.
35 of Directive 2004/38. Both rulings were basedvéeer on the concept of Union
citizenship and their free movement right whichoat the Court to make a reference to
Article 8 of ECHR.

The liberal approach has huge implications. Inngetwhere many Member States make it
difficult for their own nationals to bring their faly members in the Union from third
countries, EU migrants have indeed a significagalledvantage. However we can not take
out of consideration its drawbacks either.

Following the “liberalization” of free movement ad Member States might try to exercise
greater control of the initial entry and residewehird country nationals who have not yet
become family members of EU citizens. Equally Mem®tates might take a harder line as
regards the content or implementation of future iE@igration and asylum law, trying to
reduce the possibility that asylum-seekers will eaimto contact with citizens of other EU
Member States.

4. The protection of family life in the Luxembou@purt case-law in the field of migration

4.1. The EU Charter of Fundamental Rights

Article 33(1) of the Charter states that: "The fgnshall enjoy legal, economic and social
protection.” This article is the first direct redace to the Union's role regarding families, or
rather 'the family'. In particular, the focus is'tre family' as a unit to be protected in its own
right, rather than being exploited in the pursuitother goals. Article 33(1), therefore,
represents a recognition of the fact that Union ¢engs impact on families and expresses an
aim to seek to 'protect’ them.

The EU Charter, which became binding by the LisBaeaty may have the effect of
restricting the circumstances under which MembeateSt are bound by human rights
guarantees, as a matter of EC law. This is becaAtgde 51(1) of the Charter provides that
‘the provisions of this Charter are addressed ¢arktitutions, bodies, offices and agencies of
the Union [...] and to the Member States only whtegy are implementing Union law’. The
lack of clarity in the Court’s case-law as to witahstitutes ‘implementation of EC law’
means that it is not clear whether the Charter eaiisolidate the Court’s case-law and apply,
inter alia, to situations involving Member Statesirag ‘within the scope of application’ of

28



Community law (including situations involving Memb&tates derogating from EC law
(ERT-type situations)); or whether the drafterstioé Charter intended to adopt a more
restrictive approach than the one currently empmlolpg the Court and limit the Charter’s
scope of application to agency, Wachauf-type, sidna which involve implementation
stricto sensu. The latter would allow, within tledge of the Charter, only situations when a
Member State applies a Community measure (e.g. mn@mity Regulation) or applying
national legislation which has been drafted in otdamplement into national law a piece of
Community secondary legislation. Since there ispiexe of secondary legislation which
governs the grant and restriction of the rightsfarhily reunification of Union citizens
wishing to rely on those rights against their Swtenationality (e.g. Carpenter), it appears
that, in such cases, the Charter will not be apple.

4.2. The CJEU’s reference to the Strasbourg cagerlahe field of free movement of EU
citizens and their family members

The relationship between the ECtHR and the CJEH t®mplex one. There is a general
respect on behalf of the Court for established BECjttisprudence. However, the attitude of
the CJEU to the interpretation of Article 8 of tBEHR in its free movement case law seems
to abandon the ECtHR’s approach and develop amantous Community law interpretation.
It is well reflected in its '‘Baumbast' or in recdaind' rulings.

The Court’s stance on family life in Eind was jastsecondary consideration. Its primary
consideration was that Community legislation on ement and residence cannot be
interpreted restrictively. And indeed, in Diattaetoriginal decision that the Court refers to
Eind, not a word is devoted to any obligation totgect family life, pro and contra.

The rights of entry and residence in Metock casebassed in the 2004/38/EC Directive. The
only fundamental right referred to in the rulingh® fundamental right of residence of Union
citizens in a Member State other than that of wihingdy are a national.

It is not surprising if we accept the fact, tha¢ flarisprudence of the two courts build on
different principles. While the ECtHR has been ctdnt to accept that there has been a
violation of Article 8 of the Convention if the faly can reasonably be expected to set up
home or continue living together elsewhere, the @omty/Union law stands on the opposite
assumption. The freedom of choice is the corneestdrthe internal market law and thus it
assumes that an EU citizen who intends a changesadence should as far as possible be
able to choose freely whether to remain in oneestat to migrate across the Community’s
internal borders.

Moreover, in its Metock ruling, the Court also msfdo the possibility that an EU citizen
might not just be deterred from moving to anotheniber State, but might even decide to
move to a third country. This gives an indirectigtie of the ‘elsewhere’ thesis developed in
the Strasbourg family reunion case-law.

There may be pragmatic reasons for grounding thevealrulings on an autonomous
Community concept. Were the CJEU uses fundameigaisrto support the rights of entry
and residence of TCN family members of EU citizethg universal pull of fundamental
rights logic would dictate that the same rightsudtidoe enjoyed by family members of TCNs
resident within the EU. While such an outcome isipelling in logic, it would run counter to
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the CJEU’s prior ruling in the C-540/03 case in evhthe Court rejected a claim by the
Parliament that Directive 2003/86/EC had breachedundamental right of respect of family
life.

4.3. The CJEU’s Reference to the Strasbourg caselds C-450/03 decision

As it has been referred above, in 2005 the Europeatiament brought an action before the
CJEU, questioning the compatibility of certain gebens of the 2003/86/EC Directive with
the fundamental rights of respect of family lifeowkver, the Court found that there has been
no violation of fundamental rights. The Court rederto the case law of the ECtHR in respect
of the right to respect for family life, rather thahe much stronger right to family
reunification embodied in Community law. As it helseady been referred above, according
to the established case law of the ECtHR articEG3HR does not grant a right to family
reunification. It is therefore disputed whether @#U in EP v. Council clearly recognized a
subjective right to family reunification for thicbuntry nationals under EC law or whether it
dismissed the opportunity to do so.

5. Special rules under Association and Partnerdgieements

Third Country nationals of a number of countriepogrspecial treatment in respect of entry
and/or residence rights on the basis of an AssoniaPartnership Agreement. Such
association agreements create special, privileig&d Wwith a non-member country.

One of the most relevant principles of these agezxdsnis that they aim to grant freedom from
discrimination on the basis of nationality in thelds of employment and social security, and
in the case of Turkey, to progressively ensureftee movement of workers and improve
standards of living. Individuals’ litigation befor&U courts has clarified and further
developed the citizenship related rights of nati®fram these countries.

The Association agreement with Turkey constitutes of the most important agreements
with respect to labour mobility. The Court haseagiva broad interpretation to the rights
arising from the Agreement and Decision 1/80 whschased on the Agreement. Concerning
the right to work, on several occasions the CIJE&ihterpreted the obligations arising from
the EEC—Turkey Association Agreement and Decision N80 in a way that has generally
enhanced the security of residence and employntatissof Turkish migrants.

However, the rights of residence under the Turkego&iation agreement, while among the
most extensive of all the Union agreements, atkfistnly tied to the exercise of economic
activity and are far from matching the general tsgbf residence available to Union citizens.
The decision in Bozkurt highlights the unfavouraptesition in which Turkish nationals may
find themselves in the absence of express legislagquivalent to what was Regulation
1251/70 on the right to remain for EU nationalswnibe Citizen’s rights Directive) which
protects their position.

The Euro-Mediterranean Association Agreements batwthe EU and the Maghreb states
have also been subject to various CJEU rulings. Nleenber States have tried to limit the

%For instance, the CJEU has consolidated the rightBurkish workers by interpreting the concept adriser
under Art. 6(1) of Decision No. 1/80 by analogywihe concept of worker under Article 45 TFEU.
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access to social security benefits of workers amilfy members from the Maghreb states by
interpreting the scope ratione materiae and ratp@rsonae of Art. 65 (1) of the Association
Agreements restrictively. The CJEU has nonethetesdirmed the broad scope of the
principle of non-discrimination laid down in thepeovisions, there with strengthening the
social security rights of workers from these cowstrin the EU. The CJEU underlined in
cases such as Echouik and El Youssfi that the iptenof non discrimination implies a right
to claim social security benefits 'on the same dasi nationals of the host Member State’,
barring Member States from imposing additional icter conditions for migrant workers
than those applicable to nationals of that state.

6. The Directives on legal migration of Third Coynbationals and the provisions relating to
the inter state mobility of TCNs

The thesis gives an overview on the adoption psoaed the most important provisions of the
Directives on legal migration of TCNs that haverbadopted since the Treaty of Amsterdam.
With the adoption of the Directives on legal migratone can certainly speak of a shift of
competence from the national to the European I&us. Directives on legal migration have
contributed to the aim of fair treatment of TCNsotigh their adoption the discretionary
power enjoyed previously by the Member States leas lbestricted to some extent.

National provisions must be drafted in complianétihvthe minimum standards established in
these directives and are subject to scrutiny by Goert. EU principles of law, such as
proportionality, legal certainty, and equal treattnas well as the human rights serve as a
measure for assessing not only Union legislatioh atso national implementation measures.
However, it is doubtful whether one can speak tHiatreatment of TCNs as the adoption of
the Directives have led to the development of mimimstandards that are the absolute bottom
line.

Considering the Tampere objective of approximatimg legal position of TCNs to that of

Member States’ nationals, it must be establishatlrtiost of the Directives on legal migration
contain equal treatment provisions (except of thedénts’ Directive and the Family

Reunification Directive). However, all these prooiss can be limited by national law.

Moreover, amendments made by Member States tonafiegislation in order to implement

these Directives have been marginal, as many detlpeovisions have already existed in
national legislation before the implementationha televant Directives.

As regards the Tampere objective of granting TCights and obligations comparable to
those of Union citizens we can establish that tbal dnas only partially been achieved.
Although many of the above directives provide TGNe opportunity of inter state mobility,
free movement rights of TCNs are still restrictedthey must comply with a number of
requirements in order to become eligible to maleaighis right.

Moreover, in contrast to the 2004/38/EC CUP Disextivhich contains a general equal
treatment clause, these directives do only progidist of those areas where the requirement
of equal treatment rights must prevail.

At first sight it seems that the Tampere goal @nging long term residents a set of uniform
rights has been achieved by the adoption of Dire@003/109/EC. However, this conclusion
does not reflect truth if we consider the Tampeoal gof granting LTR rights as near as
possible to those enjoyed by Union citizens. They also entitled to move to another
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Member State if certain conditions are met. Howgtlee rights of long-term residents are
still much more limited than those enjoyed by Unmtizens who have moved to another
Member State. The list of equal treatment righjeyd by them is also exhaustive and they
have to fulfill several additional conditions, suh an integration test in order to be admitted
to the second Member State.

Therefore, when considering in detail the four clirees on legal migration and the
transposing measures in the Member States, itvi®o$ that there is still a large gap between
the rights granted to TCNs and the rights enjoye&U citizens and their family members.

Finally, the aim of facilitating the acquisition ¢fie nationality of the Member State of
residence has not been achieved. On the contramhei recent years most Member States
seem to have made access to their nationality naoffecult due to new citizenship
requirements (integration and language tests).

With regard the Tampere goals as an overall commius can be said that in certain respects
the position of third country nationals who resldgally in a Member State has improved
since the Tampere summit, in particular as a reguhe streamlining the entry and residence
conditions for certain categories of migrants, dpgortunity to inter state mobility and the
enumeration of clear and enforceable rights ofdessie and equal treatment at the
Community level. However, as opposed to the libep#lit of Tampere European Council and
proposals submitted by the Commission, the Direstifinally adopted are far less ambitious
and national measures are increasingly restrictive.the future task of the Court to find the
proper balance between maintaining of a certainpescéor discretion for national
implementing measures on one hand and the effeggipbcation of Union law in compliance
with EC principles of law on the other.

7. Future prospects in the field of legal migration

With the amendments of the Lisbon Treaty such as“dommunitarisation” of the three

pillars the community decision making becomes tmegal rule in EU, resulting the
extension of EU’s competence in the AFSJ. Thesendments can contribute to the
efficiency of the individual's legal protection eypd in the EU while diminishing

significantly the democracy deficit the EU is suiffg from. The limitations laid down in

Article 68 of EC Treaty relating to the CJEU’s poweill also have ceased to be in effect
with the Lisbon Treaty.

The positive change that occurred recently in C3gutisprudence is well reflected in its
Chakroun decision where the Court when interprethreg requirement of having sufficient
resources referred to its previous judgement ird Ewvhich concerned a TCN family member
of a Union citizen. The question therefore arisssamwhether the analogy with case law
regarding EU citizen implies that the resource megpient under an EU immigration directive
(I.e. the Directive 2003/86 on Family reunificafjamust be interpreted in the same way as
the resource requirement in Directive 2004/38/ECitd decision it also referred to Metock,
which means that the prohibition of the first powit entry principle established in the
Metock-case also applies to TCNs relying on Direc2003/86).

Expectations that might arise from the StockholmnegRamme are mixed. The approach
taken in respect of labour migration is hesitahtislstressed that Member States remain
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competent to determine the volume of admissionsthatdthe inflow of economic migrants
must be fine tuned in accordance with the labouketaof the European economy concerned.
Moreover, security related concerns dominate thieypprogrammes.

Little importance is attached to the topic of legagration, presumably due to the assumption
that in this area, sufficient progress has alrelaglgn achieved. However, it is apparent that
still a lot needs to be done in the area of leggration.

However, the ways in which individuals’ litigatidmefore EU courts and the political role
granted to the freedom to move in the scope of Botfopean citizenship and migration law
sheds light to potential ways forward in rethinkiagd reshaping citizenship of the Union.
Such a citizenship needs to move beyond natiorladised perceptions and legal concepts by
placing at the heart of the EU’s added value tledifation and promotion of the freedom to
move, and the enjoyment of non-discrimination anlthsis of nationality.

In the examination the field of migration law wencaot leave out of consideration of its
complexity. In the light of the above, the authoould like to propose the following
recommendations:

In the area of economic (labour) migration the entlly applied sectoral approach must give
place to a comprehensive one laid down by the rmalgCommission proposal in order to
eliminate the future solidification of differentileatment in respect to the various groups of
economic actors.

The Union institutions should move away from a labmigration policy based on granting

short term economic advantages to the migrant wsrkstead of providing the possibility of

permanent residence rights for them. Thus the téwé Directive must be amended to allow
for an approach providing migrants the opportunitpermanent settlement.

Following the amendments made by the Lisbon Treatypowering legally residing residents
to move to another Member State, the Union law makeuld also amend the respective free
movement provisions allowing TCNs falling under afeehe EU immigration Directives to
move freely to a second Member State without hatongpmply with strict requirements.

The EU should endeavour to reduce the minimum haizaton approach and the wide
scope of discretion granted to Member States uiitlérDirectives in the field of EU
immigration law.

The CJEU shall continue to ensure that the lawbseoved in compliance with EU general
principles of law in the application of the EU imgration Directives, with a special respect to
the principles of proportionality and equal treatip@nd the protection of fundamental rights.

The EU legislative should embrace a more comprebhengpproach in the field of EU
immigration law on general terms.

3 Article 79(2)b:,For the purposes of paragraphthl European Parliament and the Council, acting in

accordance with the ordinary legislative procedsha|l adopt measures in the following areas: défeition of
the rights of third-country nationals residing lbgan a Member State, including the conditions gming
freedom of movement and of residence in other MerSieges.”
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However, it is questionable whether the CJEU cdinhis role and counterweight the
deficiencies of EU legislation without a stable amdform policy on the part of the Member
States aiming at the settlement of legal statusais legally residing in the EU.

The CJEU should consider the potential pitfall$hef liberal approach applied in its case law

relating to the free movement of EU citizens argrtfamilies (such as the deepening of the
reverse discrimination).
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