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|. Targeted field of research

An attorney at law as a professional and the bar@blic body are facing several challenges
in our days. These challenges hold surprises aniard topics are finding their position on
the boundary of public and private law. Since WdNar Il scientific works in this regard
were published with mainly and only with an atteud history of law but the reconsideration
of some issues or research of answers to the olgakeof our modernizing world may bring

some new results.

By using the possibility of abstraction with regdodthe organization and system of the bar
and the daily practice of attorneys at law in mgsdrtation | made efforts to formulate
theoretical answers considering also that publd @mvate law fade into another also in this
field. Further my ambition was to come to theomdticonclusions from practical approach,

since my main purpose was to make an examinatigotaflarly character.

Fifty years of pressing back attorneys at law af&arld War 1l did not favourably serve a
practice on sound theoretical foundations therefdter the change of regime it became
necessary to repeatedly create the theoretical bbassing previous results of science. New
trends and tendencies arise partly from Europetagiation partly from modernization and

technological development but also changes in soirigpast years may not be ignored.

Considering historic traditions highly respectedrbyself | found essential and important to
show main milestones of development of the att@hpsofession being important part of the
history of law concisely and in general, but | didt undertake to elaborate the complete

development of the history of law as to the instititself by attempting to be comprehensive.

In the course of dissertation | considered thecttine and system of the Act on Attorneys at
Law’ being in force now as the basis on condition Historical and constitutional basis and
examinations regarding the bar are mentioned ednia in the Act. After these parts one can
find the elements as to comprehensive examinatfothed attorneys’ activities considering

that on positions where the Act on Attorneys at lcles not provide for a completely logical

order, the theoretical systematization became pyiraad decisive.

! Elaboration of the history of law is partly becausf reason of length limits partly because of apphing
methods differing from research tendency of thesatimtion is not complete. With regard to desaiptof
historical development | lean on legal history sgsdhat could be found and on results publishednty. See
please — among othersdoctoral dissertatioof KORSOSNE DELACASSE KRISZTINA: Creation and réta
of attorneys autonomy in civil era of Hungary, R&&09. .

2 Act XI. of 1998 on Attorneys at Law (hereinaftéict)



II. Short description of examinations completed, method of research and collection of

materials, exploration and use of sources

In the course of my work my aim was that the beyihadhistorical part of the dissertation the
descriptive method appears only in making the suibyetters introduced and understood and
| focused mainly on applying an analytical and camagive method. Consequently, |
approached the topic primarily from its public lalefinition using perceptible European
trends and tendencies comparing those with Hung#egislation and practice.

Along with review of supranational regulatidn examined significant national regulations
having an impact on Hungarian development. | sthd@erman, Austrian and partly French
regulations — being in the focus of Hungarian atgs for centuries and as a matter of
curiosity the Russian impact that had a significgffeéct on our recent past. Due to significant
impact of British regulations on the legal mateyiaf the EU | consider also important to
examine British regulations — despite belongingatalifferent legal family. As | had an

opportunity to participate in a survey related tandlling of deposits organized by the

Budapest Bar Association therefdr@ond my experiences | could also lean on an zapiresearch

supported by questionnaires.

At the beginning of research when defining the ¢ogond examining essence of attorneys it
became clear that in everyday use of the wordetkpsession has double meaning. On the one
hand it means the attorneys’ activity itself andio@ other hand it means the circle of persons
who pursue this activity, therefore in the courtexamination of development history of the
profession of attorneys we can reach back to earliguity. The activity of attorneys can be
considered basically equal in age with existencestatehood. In first stages of legal
development the present form of attorneys chanatitefor Europe could not be found yet.
Already at the beginning moral norms ruling coestisie in society also legal norms got an
important role therefore they had an impact on igment of law and on multiplication of

rules of legal character.

In ancient Greece main actors of a court procedi@re not educated attorneys in the present
sense of the word. At the beginning — as usuale—pitinciple of verbality, publicity and
cotradictority was prevailing.

3 SOOS EDIT: Cohesion policy of self-governments &idl Eldadasanyag a C — 8 Onkormanyzatisag, EU
regiondlis politika, intézményi reformok airkurzushozSzeged: Szeged Biztonsagpolitikai Kézpont, 2007. 2.
* MAX DUNCKER: Geschichte des AlterthunBerlin: Verlag von Duncker & Humblot. B. V., 188339.



Attorneys appeared as a body organized by the ftatein ancient Rome. Similarly to
Greeks primary form of attorneys’ activity was #iteorney of relatives, next step of it was the
institute of patronate that led to attorneys wogkion assignment The patron not only
represented the interests of his client but alswigded explanations to the law. The client was
expected to pay — in form of a gift or a servide the patron representing him before court.

This process can even be considered the actuahtammof Roman attorneys.

Romans occupying Germania brought with themselesristitute of attorneys beyond other
institutes. On the territory of Germania the adveaaas not an educated lawyer but a person
being well acquainted with formal rules of a lavogedure. Later during the centuries in
European development of law the lawyer becamea Emsultant well knowing the law and
an authorized representative of the client. By ttwaie the discrimination between the

attorney and the authorized person for court proeedisappeared.

In the first centuries of Hungarian statehood membE ruling class settled their legal
disputes by arms and in lower social classes tddw was decisive. Later it was the purpose
to give at least a semblance of legality to thaséenmt acts for which they needed laws and

then people who know and understand to apply them.

Pursuing the profession of attorneys in Hungarytedtiain early Middle Ages and archetypes
of this profession can be found already in the eadlv century. In charters of the eleventh and
twelveth centuries, in the laws of King Kalman andhe Golden Bull we can find a regular

actor of legislation mentioned under the name staidus’

Educated attorneys appear only many centuries lageof 14" century lawyer- intellectuals
who graduated in foreign universities and thenrretd to Hungary through the knowledge of
legal manuals, formulabooks and collections hagaaly some kind of qualification of
professional attorneys. Although they performedesentation and consultation with regard
to their employees if it was necessary, we canpetls of an attorney at law yet. King
Zsigmond made first step to formation of the preifes of attorneys, when with his decree of
1405 he separated activities of church and wotktigl professionafs

° ETIENNE ANDRE THEODORE GRELLET-DUMAZEAULe Barreau romainParis: Moulins, 1851. 42.
® SZENDE PAL:Crisis of the Hungarian Attorneys PartHuszadik Szazad 912/1. 32.

"NAGY ALADAR: Pristaldus.Centuries Budapest: Hungarian Histroical Society, 187689.3

8 ZLINSZKY JANOS: Establishment of attorneys’ pradem in Hungary and its history in Fejér county. In
Fejér Megyei Torténeti Evkonyv 8zékesfehérvar, 1974. 14.



In 15" century a professional attorneys’ strata emerded @ Hungary, the members of
which pursued actual activity of attorneys, thegularly and professionally as a gainful
occupation represented persons before courts ajajed themselves in legal consultation. In
1486 King Matyas was already forced to restricivétets of attorneys. By mid sixteenth
century in Hungary in some disputed matters alg@lleustoms and legal science were
helping beside legal rules in effect. The institatdawyer’s oath was introduced first by the
Act 27 of 1578 The Statutum Per Advocatus Causarum, sen ProcesatRegni
Observandum patent issued by Lip6t | in Octoberdl€gn be considered the first Hungarian

statutes of attorneys at law Hungary, that regdldihe activities of attorneys in detalil.

Passsing a long distance in time it can be st#tatimain element of the Act of 1874 was the
setting up of bar associatioffsand as a result of this regulation, still havingimpact in
1875 historically simultaneously with other chamsbef professions, the safeguarding and

self-governing organs of attorneys, the bar astoomwere founded:

The Act of 193% made restriction of admission to the bar possisiea result of rush
increase in attorneys’ number, avoiding that eristeof fair attorneys’ work could not
become impossible on the long run. In the era df®d5 significant changes have happened

also in legal materials with regard to attorneysfgssion.

A new legal rule regarding organisation of attos)ethe law-decréé no. 12 of 1958 on
practising attorneys’ profession and organisatidnatiorneys defined a basically new
structural and operational system for attorneytat Organisation of the bar associations
remained similar to the previous system. Attorndgg& was theoretically a subject of free
negotiations. As to attorneys’ fee the ministerjustice stipulated general legal rates and
limits of these rates could not be exceeded. Theutsts of 1958 were in force with two

amendments until 1983.

Following the change of regime the Act XXfllof 1991 made activity and profession of

attorneys free.

° DR. MANDEL KAROLY: Hungarian provisions of law on attorneys at law @001927).Pécs: Pécsi Irodalmi
és Kdényvnyomdai Rt., 1928. 42.

SZABO ISTVAN: Survey of attorneys’ profession In EBBA LAJOS (szerk.)Memorial albumon 125th
anniversary of Bar Associationdiskolc: Borsod-Abauj-Zemplén Megyei Bar associatia000.18.

1 EAZEKAS MARIANNA: Some issues of regulation of public bodBsdapest: Rejtjel kiadd, 20031.

12 Act IV of 1937. on statutes of attorneys. 518-538.

3 L aw-decree no 12 of 1958 on practising attorngysfession and on organizations of attorneys

14 Act XXIIl of 1991 on amendment of law-decree nof4983 on attorneys



Social and professional importance of attorneyshegn changing since the regime-changing
and the specific role of a bridge of attorneys leetwvprivate and public spheres is reflected in
respective legislation of the constitutional stat®. In the course of examination of
constitutional position of attorneys it could batetl that attorneys can be considered an
institute regulated by constitution and if the atys’ profession and basic rights and values
being indispensable for pursuing this professiomeweolated®, attorneys could receive
constitutional protection.

In the constitution still in force neither the atiey at law, nor the profession itself, nor
expression of bar association can be fdlnkit the same time in Chapter XII it is stated that
persons being involved under criminal procedureemtiled in every stage of the procedure
to the right of protection. An attorney defendihg taccused may not be called to account for
his opinion expressed during defence proe&®r the expression of defending attorney there
can be found additional explanations in the crithlaa'® and the Act on Attorneys at law.
Based on law on criminal procedure it can be stdted the word defence is partly a
synonime in the narrow meaning of the expressioattfrney at law in the constitutié.
The constitutional expression of “defence” is at gd@ment of the notion of attorney at law,

in the course of defence activity related to criahijprocedures.

The profession of the attorneys is related not emliggal applications and public authority of
legislation, since in the private sphere when lahyfsettling life circumstances an attorney at
law is present with his legal expertise and in aafskack of legal expertise he is acting as a
legal counsel with his legal knowledgfeA distinctive feature of attorneys’ professionttha

an intellectual free professional it is a privatéiaty that is separated expressly as a private
activity from the public executive power in theob&r of public power’s activities due to
guaranty reasons. Guarantee reasons and const#utegal security make necessary and
reasonable that defence attorneys and legal refedses pursuing their profession as private
activity against organised public power be secusditutional prestige, institutional legal

protection and institutional counterbalance.

15 SULYOK TAMAS: Some current questions regarding stiintional position of attorney#lagyar Jog.
2008/6 414.

15 TROCSANYI Laszl6 — SULYOK Tamas: Lecture on congtonal position of attorneys held on November
29, 2008 on occasion of the Day of Hungarian AggetUgyvédek Lapja2009/1.2-6.

" Remark: there are no expressions: ,notary pulslicd ,court bailiff’ |.

18 |ndent (3) 8§ 57 of the Constitution

19 Act XIX of 1998 on criminal proceedings (hereiraftBe.)

2 BALOGH Zsolt — HOLLO Andras — KUKORELLI Istvan — S8 Janos:Explanation of the Constitution.
Budapest: KIK-Kerszdv, 2003. 561-562.

# SULYOK i. m. 416-417.



Public bodies can be worthily considered orgarosatiwith mixed image, partly of social
character that play the role of public power andreise official rights, that have to perform
important and ever extending roles. | regard theeme researches and classificaffoby
Fazekas Marianna on definition of public bodies basic. According to other studies
chambers and bar associations may be sorted alsodifferent way.Chambersand bar
associationgursuant to private lawthe so called Anglo-Saxon model is essentiallgtdy
organisation without public tasks. Such bar as$iocia are active e.g. in Great Britain and in
the Scandinavian countries, where players of angeeonomic or profession organization
may freely decide, whether they want to joichamber striving to make themselves attractive
with various services, or not. These chambers @bengdted to act on freedom of association.
They are first of all performing representationiaterests and may freely decide on their
structure.Public law chamber(continental model) can be interpreted by itsctre as an
institute. Its ruling is that of a public body, mkers are automatically organised by the fact
that it is compulsory that affected groups and vitlials join them. Chambers with
regulations similar to public bodies are destinedstupport realization of professional
standpoints, based on decisions of those intere$tesly render numerous services allowed
by their public body status and financial resouraesing out of income from automatic
membership. They have a right assured by the lawnflieence decisions affecting members
both on national and local levels. Their operat®regulated, leaders are elected by members
and they also perform specific tasks of authorfttesChambers are not creations of civilians
but of the state, therefore the professional sellegnment was considered a form of
decentralisation of government and state powerth&ir opinion these representations of
interests are real carriers of economic self-gavemts, but in order to stay as they are it is by

all means necessary to maintain the institute ofprdsory membership in chambers.

With regard to bar association it can be statedi the compulsory membership in bar
associations does not violate the freedom of aaBonj because bar association is not an
organization established on basis of freedom obaas8on. Bar associations were not
founded by private individuals, their aims and msgs, tasks were not defined by private
persons. The bar association was established hytitmsks, operational order aativity is

ruled by law.

2 See please in detail in FAZEKAS MARIANN/Some questions of regulation of public bod®sdapest:
Rejtjel kiado, 200818-19.
Z POLA PETER: Chambers of Commerce in globalizati#r. és Tarsadalon2006/3. 21-22.



Thus, a bar association is not an association fediquirsuant to the right of association by
individuals, it is not a union of persons, or sbaaganization, but a public body, the
establishing of which was ordered by law.

Bar associations as public bodies institutionaligrgntee for the public seeking law that their
members are professionals, they are lege artis emmpin legal defence and representation
matters and also institutionalfjuarantee that the tasks performed by the memkepsi\ate

activity are pursued independently. Independencthefattorney at law is emphasized and

guaranteed by the bar association as a public body.

Studying the constitutional bases and internati@sglects of this topic it can be stated that
theoretical foundational work by the Constitutiofaurt of Hungary performed since the
change of regime the main framework of constitildoundation of the attorneys profession
was elaborated in today’s actual sense of the wiBotlowing numerous cases appearing
before European Court and affecting practise afrattys profession the Community found it
timely to define legal framework in community lawrfcontinuous pursuing of attorneys’
profession that can be included in the freedom etflesnent. For this purpose European
Parliament and Council issued on February 16, 288elines on the implementation of the
establishment directive (98/5/EC) issued by the EGQB supporting actual and continuous
provision of attorneys services in a different rbemstate from the member state, where
gualification was obtained. In 1977 it issued thau@ril Directive 77/249/EEC to facilitate
the effective exercise by attornéysf freedom to provide services with a permanent

character in any other member state based on grofes title obtained in own member state.

In course of my work | studied some significantesasf the European Court, that assisted the
practise completing legal rules be live and undecable. As an example the issue no. C-
359/09 may be interesting on the subject of Donatn€lius Ebert versus Budapest Bar
Association, in which following the statement oktRourt of February 3, 2011 it became
clear that the national regulation is not againstm@unity regulation, where in order to
pursue attorneys’ profession with a title of reagwv member state the compulsory

membership in an organisation similar to the bapeistion is prescribed.

24 Council Directive 77/249/EEC of March 22, 1977) actual promotion of freedom of provision of atteys
Official Journal of the EU 06/1 volume 52-53.

%5 Decision of February 3, 2011 of the Court (foudbuncil) (Budapest Council of Justice (Republic of
Hungary) petition for previous decision) — Donatri@sius Ebert kontra Budapesti Bar associatin Eurdpai
Uni6 Hivatalos Lapja2011. C 103/6



In the dissertation | compared position of therakys with position of relational professions,
the result of which was summarized in a chart sa #imilarities and differences became
visible.

Additionally, | paid special attention to showingepent number of Hungarian attorneys at
law. As of the beginning of nineties the state madle education of attorneys easier by
loosening cconstraints of admission requirementd simultaneously it terminated self

protecting exclusivity of national organisations thie attorneys by amendments of law.
Consequently, at the turn of the millennium annu&000-2200 new graduates left legal
faculties which process coincided with opening negal faculties. Number of attorneys can
be well followed and documented from 1875 till 2#0the Budapest Bar Association. From
the change of situation consequences may be drdnahare valid still today.

The previous strongly restricted number of theratgs’ profession secured “appropriate”
state influence and on the other hand this assiaredttorneys permitted to practise their
profession exceptable living standards. With chaoigeegime exactly this previous known
and widely accepted situation changed basicallyoripg@rformance of requirements pursuant
to law the admission to the Bar Association maylomger be reasonably refused. This
significant change, increase in numbers showetiattime some problems in advance that
became more obvious by now and influence considasatas to numbers of attorneys.
Economic crisis starting in 2009 made completelyiolis for everybody that number of
cases to be dealt with does not unconditionallyrasa living for every lawyer, which can

highly influence also ‘quality’ of the service.

Number of members in national bar associationtisnesed at approx. 13600 members, from
which number of attorneys at law outside Budapgsagprox. 5000 persofls, number of

attorneys in Budapest 8589 members. As a consequinthese data it can be stated that
alone Budapest Bar association registers morenatgsrthan all other chambers on the

countryside totally.

26 Bacs-kiskun Megyei Bar association: 450 membeékéB Megyei Bar association: 95 members active3és 1
members suspending legal practice, Miskolci Baba@sasion 425 members, Fejér Megyei Bar associa2i®h
members, Debreceni Bar association: 394 membersgedHdlegyei Bar association: 166 members, Jasz-
Nagykun-Szolnok Megyein Bar association: 198 memb@&eécsi Bar association: 369 members, Somogy
Megyei Bar association: 263 members, Szegedi Barcégtion: 490 members active és 38 attorneys sdapg
legal practice, Tolna Megyei Bar association: 12&mhbers, Vas Megyei Bar association: 161 membeigeact
and 8 members suspending legal practice, Veszprégy®l Bar association: 229 members, Zala Megyei Bar
association: 227 members active és 14 membersralisgdegal practice.



Similarly to all other chambers of the country Bedapest Bar Association is a chamber of
‘small’ attorneys at law, from which the economiolatility, defencelessness of the
profession of attorneys is clear. Diminishing ofesheelessness calls for partly direct, partly

indirect tasks to be performed by the state.

The task of the state as creator of law is to agwvedgal environment and by that to speak out
that attorneys on the border of public and privaterests should pursue their activities on the
long run as mediators.

| thoroughly analyzed the institute of deposit paried in the course of pursuing the
attorneys’ activities, being of emphasized impartaand being partly part of private and
public law. Pursuant to present law the deposit rhayaccepted as performance of the
engagement, as cover for costs connected to tleegueoe acts or related to the engagement
for safeguarding. Subject of the deposit may bé cawvaluables, receipt of the deposit has to

be included in a contract.

During the time of preparing my dissertation | eely participated in a survey on handling of
deposits organized by the Budapest Bar Associattahe beginning of 2008’ During the
research we made efforts to thoroughly learn tlesent situation as to handling of deposits
by attorneys and to make evaluation relatively rclean insignificant part, approx. 2°8wof

the members of Budapest Bar Association returnedgtrestionnaire therefore a statements
meeting requirements of statistical methods cooldbe made for the whole of the attorneys,
at the same time answers showed a rather integgstiture.

Survey related to deposits was made necessaryebfath that main part of complaints and
disciplinary procedures related to the activityadforneys were connected year by year to
violation of the rules on handling of deposits amine corrupt practices caused particularly
significant loss by attorneys have a seriously tiegampact on judgement of the legal
profession. In Europe we have examples for handlgygpsits by the attorneys being on the
border of two worlds on basis of regulation andhwitpublic law framework. Therefore in
my dissertation | dealt with French CARPA (Caisss Réglements Pecuniaires des Avocats)

model as a possibsolution.

2" Hereby | wish to express my thanks for the oppuotyuto leaders of the Budapesti Bar Associatiofoteall
to Chairman Dr. Réti L4szI6.

21t should be mentioned that number of attorneysleting the questionnaires show almost equalith wi
those participating in the annual and regular gadmaeeting of the Bar, i.e. members do not parigpn those
more actively.

10



The essence of CARPA system was summarized invadhart of activities in order to see
the system easily. In order to avoid misunderstagsll have to emphasize that CARPA is not
a bank and it is supported by the bank system mainlly by transfers. Its essecence is that it
is operated on basis of liability by some Attorriegsdies (territorial chambers). CARPA is
exercising supervisory and controlling activitiesthe complete process over third party’s
money from entering until leaving the syst&hihe cashier is controlling and supervising

each and every financial movement of the lawyer.

Upon evaluating CARPA it should be mentioned tihé system brought positive results in
France. Since start of operations the attorneysirance events have significantly decreased,
which is shown by the fact that in past 10 yeamnloer of such cases decreased by 96 %. The
directives elaborated by the French Bar provokedriterests in several Eurpean countries, as
e.g. Belgium or Italy, where some groups of attgsnalready came to establish their own
cashiers by following the French model. | consierth examining, whether such system —
similar to French CARPA - in Hungary would be nesz@y and desirable? For the start | have
to emphasize that violation of rules related todtiaig of deposits make out significant part of
disciplinary procedures and the attorneys’ insueacompany pays the highest amounts of
damages for infringement of rules related to hamdbf deposits. Based on the survey and
study of questionnaires it could be stated, thamé&tion also in Hungary of a system
eventually similar to French CARPA is not an idedé rejected.

Obviously regulation on law level would be necegsarorder to build a system acceptable
and appropriate from all aspects. A uniform finahchandling of funds could bring
significant additional income to the attorneys awtwle, event the attorneys handling the
deposits, respectively, by inviting some tradingksafor tender and by depositing substantial
capital. An advantage of implementing the systeny iv&, that controlling tasks related to
money laundering could be left out of responsiksitof some attorneys — exercised only with
limitations for the time being — integrating theska in one unified system and pecuniary
liabilities of attorneys could also be restrictediinits.

29
See Décision judiciaire de Conseil d'Etat, 5 @ill996 (cas Conseil d'Etat, 9 / 8 SSR, du 5 juil@96,
115275), 8. cikkelye — http://legimobile.fr/fr/jgta/ad/1996/7/5/115275/

11



The character of responsibility of an attorney wB® subject of my review. For desrcription
of the quality of responsibility | state only mastcessary factors. As to Hungarian private
law | used the system elaborated on responsittiljdsabady Tama¥’

With regard to effective rules on responsibilitg tBection 10 of the Act on Attorneys at Law
refers to the Civil Code. Pursuant to reference nhle attorney at law is liable to pay
indemnification for damages caused during pursulig activity. Namely, MUBSE
(Association of Insurance and Support of HungaA#orneys) providing liability insurance

for significant part of attorneys uses three corspuy liability insurance forms.

The third highest grade of compulsory liability hewer may not exceed fifteen million HUF,
from which amount today one can hardly purchassahproperty. Another interesting fact is
that the attorney at law sh#ké held responsible even in case of lack of achleneonduct

for money and valuables taken over with the resjlity of returning them back or of
accounting with them. He will be exempt of respbiisy if he proves that deficiency
occurred due to an unavoidable cause that fallormbythe realm of his activities. It is
however indisputable that meaning of exemption w€ugpation liability may only be

marginal.

As to attorneys’ office the above described fornliability can be completed by itemizing
background liability. Consequently, the attorneyaat pursuing actual activity — irrespective
of the fact whether he is working as an individiaabyer or as a member of a law office — is
liable with his whole wealth without limitation falamages caused by him. Law makers
added to this provision that they ordered thatraégs causing damagee also actionable

together with the law office — without affectingdkground liability.

Pledge of independence, responsibilities of atygnés the legislative regulation of
disciplinary issues. A lawyer commits a disciplyaffence if he violates his obligations
from exercising his lawyer’s activities, or obligats stated in legal or ethic rules, and
commits disciplinary offence also, if his infringirtonduct beyond his activities as a lawyer
impairs prestige of profession. Disciplinary offencan be mentioned only if violation of
obligations or conduct is careless, wilful or culjga By this the intended purpose of ethic
rules have been changed, too and as a result anlyibitions and obligations may be

described, the violation of which realizes a diboary offence by all meang!

% LABADY TAMAS: Hungarian private law (civil law)- General partVersion 2 unchanged publication.
Budapest — Pécs: Dialog Campus Kiad6 1998. 278-279.
3 MIKLOSSY SANDOR ZOLTAN: (Legal) status of attorneyCompany and Law2001/7-8. 47.
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Confidentiality is a basic pillar and guaranteeneat of the attorneys’ activities, i.e.
dynamics. It is obligation of a state under theerof law to secure that the knowledge
transferred to the lawyer by the client be proteécféhis protection is of two directional
characters, on the one side it obliges the attornelder of the secret to keep it, and on the
other hand it forces own bodies of the state ahduiders to self-restraint obliging them to
respect the obligation of the attorney. Confiddiyiaand right to secrecy are inseparable,
because the protection of the client can be assambdthis way* In course of engaging an
attorney at law, the client communicates most ctanfiial information to the lawyer and trust

in him that he will keep it in secret.

The client is aware that the lawyer is representiisginterests within the framework of law
and he is not enforcing the will of stat&. This statement supports that the institute of
attorneys’ profession is somewhere in between puwd private world. It can be mentioned
that the concept of the confidentiality has notrgjead for centuries. An exemption from
adhering to confidentiality can be given by theemwti the legal successor or legal
representaivé’ An exemption from confidentiality should always diefinite and expres, that

is the principle of ‘silence is consent” may notrminto questiori

Basis for independent attorneys’ activity is guéead beyond legal environment by the
possibility of enforcing appropriate extent of ledee. | found that the issue of financial
consideration of individuals being on two ends e engagement relationship is maybe the
topic dealt with by most authors of legal liter&uboth in national and international
regulations. Considering various different defnit for the sake of clearness of the concept |
found important to define the consideration paidtfee activity of the lawyer. The lawyer
starts his/her activity as a main rule on basisamfengagement, therefore following the
character of the legal relationship the widely usegression “attorneys’ fee” seems to be
erroneous and - in my opinion - it should be avdjdgecause this expression is inaccurate.
The basis of the attorneys’ activity is not an galion to reach a good result, therefore
inaccurate use of fee may raise erroneous iddaosetseeking legal remedy. Erroneous ideas,
because the use of fee makes attorneys’ work, aspecial characteristic features equal
with everyday services, to which it is although i&am however the differences to those give

their essential element. For a correct expressionuld rather recommend engagement fee,

¥DR. BANATI JANOS: Attorneys’ confidentialitfzazette of Attorney2010/2. 2.
%3 PAPP SANDOR: Confidentiality and its protecti@azette of Attorneys4/97. 29.
3 Utv. 8 § (3) bekezdés

% DR. BANATI i. m. 5.
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or any version of it. The expressions of retaineward more accurately indicate the specific
features of engagement obligation and also woufttess the respect and appreciation — as
important element of confidentiality — partly Idst today.

Also European Union is dealing with regulation dfoeneys retainer, fee. Although the
freedom to provide services is before all in theubof Community legal literature, but they
are also affected by national legal regulationdcaattorneys’ consideration, the rules on
Community competition law, the freedom to providavices and the litigation practice of
European Communities Court. It is not contrary td Erticles No. 10., 81. 82. that any
member state may approve rates, that state lowat 6f reimbursement to be paid to
individuals pursuing attorneys’ profession. In artleshow already existing minimum tariffs

| defined item by item the extent of smallest ineoaf attorneys being in force at present.

Pursuant to explanation of Ethic Rules the uncdettoand irregular use of success fee is
against principle of careful jurisdiction becausenptivates speculative starting of law suits

and it is easy to take an unfair advantage &f it.

In Anglo-Saxon legal literature three cases of imal interestedness can be distinguished
related to outcome of the procedure. It is posdiht no remuneration is due to the lawyer of
losing party, or the originally stated fee is sfgrintly diminished, or in given case the
lawyer completely waives the fee. In most casesdekie onlyif the lawsuit is victorious to
the client’s lawyer. This fee however contains gibdee and a success fee equal with the
basic fee to be paid by the client. In the thirdecthe lawyer’s fee dependes on the victorious
outcome and is proportionate to the amount adjudgethe represented client that is the
lawyer is entitled to a certain percentage of camspgon or amount adjudged under any title
to the client. The first two types of financialenéstedness are used in the UK and the third is

accepted mainly in the U¥.

France is expressly prohibiting use of a lawyeege based on success fee. Since 1971
consultation with an attorney at law, legal coumsgl drawing up a petition and
representation before court have been subjecteef digreement between the lawyer and the

3% DR. SZABO Péter — DR. BELENYESI PaRole of a specific type of attorneys’ fee, the saled
contingency fee in enforcing claims from the coritjzet law before courts In BOYTHA GYORGYNE DR.
(editor.)Private law claims enforceable in case of offermfesompetition lawBudapest:HVG-ORAC Lap- és
Konyvkiado Kit., 2009.

3" DR. SZABO — DR. BELENYESI i. m. 300-302.
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client. Any method of stating attorneys’ remuneratis prohibited that makes remuneration

of the lawyer exclusively dependent on result deaision on a legal disput.

Sections of § 16 (1), 27. 8 (1) g) and 37. 8 (&) ¢f the Austrian Act on Attorneys deal with
remuneration of attorneys. The attorney at lawlyrdefines his remuneration — including flat

rate.

Upon statement of flat rate the fee should be ptapwate to the service to be provided and
the client’s interests. A client may agree on peurhfee besides appropriate keeping of
records and may issue an invoice on actual houestsit is prohibited in each case to
stipulate or accept provision. It is recommendeddnclude and agreement with the client,
where the attorney at law will be entitled to imtesettlement of accounts and to claim part-
payment at a definite period at least once a year.

In Germany the section § 49°of the federal act on attorneys deal with remuti@maof
attorneys at law, which says that it is prohibitedagree on lower fees and costs than
prescribed by the law on attorneys’ remunerafibrunless provided for otherwise. In some
case the attorney at law may setoff special cir¢cantes of the client, particularly if the client
is a needy person, by decreasing or cancellingdeessts after fulfilment of the engagement.
The act additionally says that it is also prohithit®® sign an agreement, under which
remuneration or its extent depends on outcome efctse or the success of the lawyer’s
activity (success fee) or on basis of which theylwweceives a part of disputed amount as fee
(quota litis). It is prohibited by law to give oc@pt consideration for engagements for third
party or a lawyer, it is however permitted to agprately remunerate the lawyer’s activity

under section 3400, par 4 enclosure 3 of the acemuneration of the attorney at 1&fv.

In Russia the law in force on attorneys at law dlgvity of a lawyer is pursued based on
written agreement between the attorney at law hactlient. Among the compulsory content
elements of the agreement the conditions of renatioer for legal assistance, extent and
order of paying costs related to performance hawvebd stipulated in a written form.

Consideration and/or costs of compensation foraitterney at law should be immediately

paid to the till of the given lawyer or transferrea his/her bank account as stated in the

*® DR. SZABO - DR. BELENYESI i. m. 302-303.

% Rechtsanwaltsordnung (RAO) — Stand: 1.1.2009p:/htww.rechtsanwaelte.at/

40 Bundesrechtsanwaltsordnung BRAO Ausfertigungsdatin08.1959 (Zuletzt geandert durch Art. 1 G v.
22.12.2010 1 2248). 49 b § — http://bundesreclis.jde/

*1 Gesetz tber die Vergltung der Rechtsanwéltinneh Rechtsanwalte (Rechtsanwaltsvergutungsgesetz —
RVG) /Act on remuneration of attorneys/ vom 5.52@%GBI. | S. 717,788 — http://www.brak.de/seiteri/pd

2 RVG. Enclosure no.3, clause 4, par 3400
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agreement.. To the account of remuneration redeifie attorney at law can account his
professional cost§ The Code of Ethics of attorneys at law declares #itorneys should
refrain from an agreement on fee depending on owtcof the case. This rule does not refer
to disputes on wealth, where the reward may benddfin proportion of claim in case of

successful outcome.

[I1. Short summary of the scientific research, utilization of results, possibilities of
utilization

1. Summarizing the profession of attorneys it can dbated, as follows: attorneys are
constitutional

self-employed professional-intellectuals under fitiee of private law, and ruled partly by
norms of public law connected to jurisdiction aaw lenforcement following the compulsory
prescription of general rules of administrative qadure. One of specific features of this
profession is that an individual has subjectivéatrip pursue this activity and another is that
under observance of basic constitutional requiréserh impartiality, unbiased and fair
procedure it is at the same time a position of iputnfidence following confidentiality. By
creation of and filling with the rules of settlenidry the European Union the attorneys’
activities become more and more uniform. Bar asdiocis are public bodies not founded on
basis of freedom of associatihand theyauthentically guarantee professional performance
of tasks by members of bar associations towardptidic seeking legal remedy and at the
same time guarantees — on a regular basis — indepepursuing of their activities. It follows
from definitions that attorneys as a whole pursumgrofession and activity and the Bar
Associations being on the border of public and gggMaw are expressions connecting these
worlds and when examining them approaches both pwate and public law aspects should
be acceptable.

2. By establishing an institute similar to Fref€ARPA the trustworthy handling of deposits by
attorneys could be assured. CARPA could providatiaddl services to attorneys and their
clients, who do not directly belong to their prefiemal activities. As an example the selling

under court’s decision (auction sale) or promotimindistress selling in the course of

43 Federalnij zakotNe 63-03. Ob advokatszkoj dejatelnoszti i advokature v Rijgzkoj Federacii. Sztatja 25. —

http://law7.ru/legal2/se14/pravo14009/index.htm

44 . . .. . . Lo . . .
+Public bodies are associations of persons pugsigientical activities or unions of persons baseddentical

interests, they are founded by public power abtisy fare unions with legal personalities, perforntimgr tasks

under self-government however under state supenjisn possession of public power rights which saaKect

its members or its members’ activities”. FAZEKAD(B) i. m. 181.
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attachment can be mentioned. Upon evaluation of EAR should be pointed out, that this
system brought positive results in France. Sinagisg of operations insurance events have
significantly decreased, thus implementation ohiHungary may even bring similar results
because significant part of disciplinary proceduasss cases of violation of rules on handling
of deposits in Hungary. Decrease of extent of carepgons could have a direct impact on
decrease of insurance premiums, and also and evgreater extent to increase of insured

value limits at same insurance premiums.

From answers to survey questionnaire preparedédBtilapesti Bar Association — maybe not
surprisingly — the Budapest Attorneys are ratherddd as to handling of deposits. Beside
few colleagues handling annually small amountsepiosits, there are several — mainly bigger
law offices — which handle big amounts of depotpularly and on the long run and almost
every attorney at law handles deposits transfdoegdrocedural duties for a shorter or longer
period. A preparation of regulations on law lewauld be necessary so that the system be
construed appropriately from all aspects and as#me time uniform financial funds would
assure significant additional income to the bar eneh attorneys handling deposits by having
the opportunity to make some commercial banks &enpnd by allocating considerable
funds. Additionally, an advantage of implementirg tsystem may be that the tasks of
attorneys to control money laundering — that améopmed by them only in a limited form at
present — may partly be cancelled from obligatiohsome attorneys at law and could be
integrated in one uniform system and also the firmesponsibility of attorneys at law may

also be limited by that way.

3. Increase in number of attorneys to a criticalssnand activity of the attorney made
attorneys’ profession into distribution of produghere the attorney is product and distributor
at the same time. The result of increase in thebmuraf attorneys is that unprepared and not
properly educated attorneys become attorneys atwdwin a very short time and an
inexperienced seekers of legal remedy experieregpuéntly at their own expense that not
each and every lawyer named attorney at law prevgdvice of appropriate and required
quality. A kind of solution may be, if those studgifor a uniform qualification examination
may also gain practical experiences in other peades and the attorney’s activity should not

be started without practical experiences collefteah a practising attorneys.

Another consequence of the situation regarding mund§ attorneys, which situation is

bearing great risks is the satisfaction of requeeta of the public seeking quality legal

> Legal regulation has already been changed irighis.
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service, in a more exact form the assuring of dypakrvices. As with increase in numbers of
attorneys at law the maintenance of quality camasgured with much difficulty, the Bar
Associations are greatly challenged in this regardny opinion in order to provide quality
assurance the most urging task is an elaboratieompulsory professional advanced training
and start of the system as soon as possible. giti@ming the official control function of Bar
Associations for the sake of quality assurance @abe neglected therefore, the public law
functions of Bar Associations should be strengtdene

Appropriate financing of this task exceed however tinancial means of Bar Associations
therefore in my opinion a proposal to move towandstion of possibilities by state financing

could be raised.

4. At attorney at law may come into a legal relasioip with a party being on the other end of
the legal relationship in various ways. Typicalnfioof establishing legal relationship is that of
the attorney at law and the client. In this cagentldecides on electing an attorney at law and
following the freedom of contract the parties te thgal relationship may theoretically agree
— without limitations — on financial consideratiohhe other case is when an attorney’s

engagementelationship is created by an authority’s decisimnofficial appointment.

In such cases the individual who is to be represtby the attorney has no voice as to who
will be officially appointed and what is more, themuneration is also defined by some
system of rules. In both cases the different charaxf attorneys’ remuneration is arising out
of the essence of legal relationship which was ats@firmed by the Constitutional Court of
Hungary.*® However the legal relationship may be formed, a fean also be felt, that as a
result of an eventually non-appropriate extentesf &lso the respect of the legal profession
may decrease and the public seeking law may becoore defenceles€. The situation
which seems to arise with regard to remuneration eiogagements may lead to other
disproportions for instance to exclusion of resiits of complete attorneys’ responsibility at
present, to oversupply of graduates by universit@she legal profession with a character of
forced path of occupation and also to the marketpsgition becoming ever fierce. With
more or less regularity attorneys claim from the Basociation to state standard minimum
rates of fee. When describing present situatiorHimgary the decisidfi of Hungarian

Competition Authority (GVH) as to remuneration dfoaneys that came to the conclusion —

6 ABH 763/B/2001. — Hungarian Official Gazette 200887-591.

“" DR. HIDASI GABOR: Attorneys’ fees: a law office maot become a ,Damascus bazaar” of 11.05.2011 —
http://www.origo.hu/uzletinegyed/jog/

“8 Decision no.Vj-180/2004/32.15.7.4. — http://mwwncarrences.com/IMG/pdf/2006_09 HungaryDoc01.pdf
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erroneously in my opinion — that in order to assueedom of competition a stipulation of

minimum fees is not possible.

Keeping in mind the expectations of the EU thengilof the Act on Attorneys at Law
regarding remuneration seems to be acceptableefudth, that is the attorney's fee shall be
freely decided and stays like this on the long tlircannot be excluded however that in some
cases statement of minimum fees could be neceasaryinavoidable, however we have not
found a better solution since Roman Law on the idential relationship of client and
attorney. Following experiences of ,some” years b&it can be stated that a stipulation of
fair and proportional fee is basically a moral amod merely legal responsibility of attorneys
at the same time fierce competition and eventuaty eventually unreasonably low fees
provoked by this competition may involve great sisk the public seeking law. It is by far not
sure, that activity of a lawyer offering seemingheap fees at first sight will be at lowest cost
for the client. Business competition — despite easghon it — is distorted in this regard
because clients seeking justice can at best ordgesjuently get into the state to be able to
compare actual attorney’s remuneration with praéesd work performed, if comparison in

this case is conceptually possible at all.

In the non-expected case when as a result of fieu@ness competition the attorneys
remuneration would not cover actual costs the a¢tys not observing compulsory rules and
prescriptions can reach a competition advantagenstgéheir colleagues respecting and
observing the rule and thus loss of confidencendiegered clients may overshadow all legal

professionals.

| consider the opinion erroneous that no minimurpeexed per hour rate can compulsory be
stipulated, since in case of considering observavfcall legal regulations and actually
incurring costs there is already existing a minimengagement fee at present. At the most
the minimum fee appears in a hidden form and cacobgputed by inference. It can also be
stated, that in case any attorney, law office dumsenforce even above deducted fees, they
act in such case pro bono and distort free competity such conduct. From this also follows
that attorneys and law offices regularly stipulgtiiower income than the minimum and
regularly declaring less than computed monthly mealo not observe professional norms or
tax regulations, or none of them. The practice wheres are not observed should be
terminated and tightened in circle of controllingnfion of the Bar Associations in my
opinion. Clear competition should be promoted &lganambiguous stipulation of minimum

attorneys’ fee to be even compulsorily appliedtdad of restricting clear competition the
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stipulation of a compulsory minimum fee for engagets of attorneys would support
maintenance of it and would also contribute to legaresentation by attorneys at a truly
appropriate quality level for the public.
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