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[. Introduction

“The enforcement of international humanitarian law
cannot depend on international tribunals alone.yhe
will never be a substitute for national courts. idatl
systems of justice have a vital, indeed, the ppaci

role to play here.?*

The number of wars has not decreased in recerdrjistEontrary to what the international
community might have hoped after the Second Worlar\Yyromising “never again”, we

witnessed catastrophic events in Rwanda, the Balan Cambodia, Darfur, and the list
could unfortunately go further along. There mayféger international armed conflicts, but
definitely not fewer conflicts in total, which giseise to worry even more since the legal
regime governing non-international armed conflisisalthough developing, still weaker than

that governing international armed conflicts.

According to the development of international lateathe Second World War and according
to statements of states and international orgdoimt there seems to be a general
determination of the international community to ress war crimes Several mechanisms
have been established in international law after $f'econd World War to this effect: the
Nuremberg and the Tokyo Tribunals, obligations teslato repression in the 1949 Geneva
Conventions and their 1977 Additional Protocolg #stablishment of thed hoctribunals,
the establishment of the International Criminal @othe forming of specialized and mixed
courts and tribunals and the emerging activitiesrath commissions. However, no matter
how well the international mechanisms work, themay responsibility, according to
international law, remains with the states to panisese crimes. National procedures are also
the most efficient and practical means to carry gosecutions, as no international tribunal

has the capacity to try all those responsible.

! Theodor Meron: International criminalization otémal atrocities, in: 89 American Journal of Im@ional
Law (1995), p. 555.

2 Later on the study will clarify in Chapter II. @) the difference between the notions 'grave bhestand 'war
crimes’. At this point it may suffice to say thdkt grave breaches are also war crimes — and nobtier way
around — but not all violations of internationahtmanitarian law amount to grave breaches or waregim



Many states have undertaken to respond to thimiatienal obligation and to the requirement
of not letting the perpetrators go unpunished,faced all kinds of problems, legal and other,
when applying international law in their nationaéchanisms. Other states have not even

endeavored to initiate proceedings, or have done aauite unsatisfactory manner.

The Geneva Conventions require the adoption ote¥e penal provisions for grave breaches
and the adoption of measures necessary to supptiss breaches of the Conventidns.
Therefore simply ratifying a treaty and adoptingagly implementing legislation is far from
being enough. The results of such reckless implétien measures clearly show when
national courts are trying to apply the law. Theref questions such as whether an
international norm can be really directly appli@ablithout the adoption of implementing
legislation or whether ordinary crimes can sufiitig cover war crimes should have also

prealably dealt with by the states.

During the decades following the Second World Wad @he Nuremberg and Tokyo
tribunals, many domestic war crime trials wereiaéd, most of them against Nazi criminals,

but there were very few against crimes perpetratedther contexfs In the recent two

¥ Common Article 1, Geneva Conventions: ,The Higm@acting Parties are under an obligation to resped
to ensure respect for the present Convention” amticl& 49 Geneva Convention |. According to the
Commentary, ,[tlhe use of the words "and to engespect” was, however, deliberate: they were irddro
emphasize and strengthen the responsibility ofbetracting Parties. It would not, for example,dmough for
a State to give orders or directives to a few igmilor military authorities, leaving it to them aorange as they
pleased for the details of their execution. (13 for the State to supervise their execution. kenore, if it is to
keep its solemn engagements, the State must ofsigc@repare in advance, that is to say in peaegtthe
legal, material or other means of loyal enforcenednthe Convention as and when the occasion atiSe® ,
Jean S Pictet, Convention (I) for the Amelioratidgrihe Condition of the Wounded and Sick in Armexddes in
the Field. Geneva, 12 August 1949, Geneva, ICRGZ1P. 26.

* Worth to mention the special tribunals set upxaneine the Novi Sad Raid. The raid took place iA2 &fter
Novi Sad was re-occupied by Hungarian forces. Tlgority of the local Serb population was reluctamt
accept Hungarian leadership and organized Parfaaes to oppose the Hungarian Army. As a respothee,
Hungarian Army, on the order of Chief-of-Staff RereSzombathelyi, organized a raid, initially agaitie
Partizans, but the raid ended up in the massac&eudfian and Jewish civilians, resulting in ccaD@deaths.
Due to international pressure, Governor Horthy ceddhe setting up of a special tribunal to exantheecase.
The decision of a special tribunal was necessawy tdufear that ordinary military tribunals would tnioe
impartial, considering that the raid was orderedhigh level military leaders. The special tribunas only
partially successful, because the main suspectenEd-eketehalmy-Czeydner, the organizer of the, rand
Jozsef Grassy, the commander responsible for @swtion and others involved escaped to Germaner Alfte
end of the Second World War they were again trigthle People’s Court in Hungary in 1946 and sergédrio
death, but the sentence was not executed, they exéradited to Yugoslavia where they were tried &indlly
executed. Politics attempted to intervene in theceedings in 1943 through initiating an annulmehthe
decisions brought by the tribunal. Evenmore, thieutral was headed by Chief-of-Staff Szombathelyiow
ordered the raid. The tribunal was often seen Hilifig international expectations on carrying octiminal
procedure in the Novi Sad Raid case, but not redtlmpting to bring the main responsible to jésti8ources:
Cseres Tibor, Vérbosszu Bacskaban (Vendetta inkBichlagved (1991),



decades we have seen an enormous boom in bothdtiteral and national prosecutions, the
two having a catalyzing effect on each other: tbaldishment of the ICTY and ICTR,

national prosecutions in Rwanda, South Africa, GapeSerbia, Macedonia, the procedure
against Pinochet in Spain followed by indictmemtshe UK, procedures in Belgium, France
and Switzerland; the Hissen Habré-case, CambodkaraSLeone, Togo, East-Timor are a

long but not exhaustive list of the national effort

Charney perfectly grabs this development by makiegfollowing remarks: "[tlhrough these
advances governments have become accustomed tdetheéhat international criminal law
constitutes a real and operative body of law, whigshturn has facilitated domestic
prosecutions of persons accused of these crimes {Fyrthermore, “[a]s prosecutions of the
covered crimes increase internationally, beforbegithe ICC or domestic courts, one can
expect the barriers to domestic pursuit of sucles&s continue to fall, as they did after the
establishment of the ICTY and the ICTR"..) “I believe that the real and more effective
success will reside in the active dockets of maoyestic courts around the world, the ICC
having served first as catalyst, and then as a toxamj and supporting institutiori.”(...)
“Success will be realized when the aversion to inifyus internalized by the domestic legal
systems of all states. The test of that successtia large docket of cases before the ICC, but

persistent and comprehensive domestic criminalgadings worldwide (...}

Recognizing the importance of domestic prosecufidns necessary to examine the reasons
for the relatively few number of such proceduresciwhmay be political, practical or legal.
One has to note that in some cases national preeeduay have a destabilizing effedhey

http://www.holokausztmagyarorszagon.hu/index.phptRse=1&type=content&chapter=2_2 @ast visited on
13 November 2012http://www.hdke.hu/tudastar/enciklopedia/feketehaltmeydner-feren¢last visited on 24
May 2012),
http://www.csendor.com/konyvtar/szepirodalom/visntekezesek/magyar/Dr%20K%E9pir%F3%20S%E1ndor
%20nyilatkozata.pdflast visited on 24 May 2012),

® Jonathan |. Charney, International Criminal Lawd éme Role of Domestic Courts, in: 95/1 Americanrdal
of International Law (January 2001), p. 122.

® Ibid, p. 123.

" Ibid, p. 123.

8 |bid, p. 124.

° This was the alleged reason for non-prosecutioth@fperpetrators of the Adreatine Massacres Iy ttaring
World War II. As a retaliation for a partizan attaggainst German troops by Italian resistance eHhimself
gave the order to kill 10 Italians for each Gernkdlled. The Italian victims, largely civilians, wercollected
randomly to make out the expected number, and aeeeuted in the Adreatine caves by drunk soldisfter
the war, neither the German, nor the ltalian autiesrhad any interest in bringing the responsjidesons to
justice. Italian authorities feared that in caseythequested extradition of the suspects from Geymia would
open a wave of extradition requests towards Itglypther countries, and would undermine their gosldtions
with Germany, a NATO ally, as well as with Chanoelhdenauer. Thus, the chief public prosecutortalyl




may result in incitement of a new or prolonged tiohfespecially if there are suspicions as to
the fairness of the trial$.Political causes may also arise when the crimes wemmitted as
a result of state policy, the perpetration of the crimes were overlookedhgysystem, or if
the state is reluctant to exercise universal jistgzh for crimes allegedly committed by a
friendly or a powerful natiori; practical causes could be resulting from theadise in time
and place between theci delicti andloci arbitri or the inadequacy of the judiciary system in
dealing with war crimes cases; legal causes mayddéack of proper national legislation or

confronting legal principles between internatioaatl national law.

The present study mainly concentrates on the lpgdilems mainly in the field of criminal

justice guarantees that may account for the retismall number of domestic trials and that
may come up once a domestic procedure takes plaee;the study examines the possible
answers to these problems. The study also showélsnmes the practical and political hurdles

that may have an effect.

requested the German ambassador to Italy thahfiromed to the Italian public prosecutor’s offideat none of
the suspects are alive or is there whereabouts ikntwprevent proceedings in Italy. Evenmore, mahthe
persons sought were holding high position in thenta® government at the time, in the 1960s and welée
known. Eventually, three persons were tried in Rofn&rial started against Priebke in 1946, but enaged to
escape from the prison camp. The renewed procezdigaginst Priebke, together with Karl Hass, weiteated
in 1994 after he talked about the event in ABC nélm first instance court relieved them of thergka due to
elapse of time. The appeals proceedings resultifé imprisonment for crimes against humanity 888 — they
served the sentence in house arrest due to theiPagviously, Priebke lived in Argentina for 5y as a free
man. Argentina extradited Priebke to Italy, wheie thial was held. Priebke excused himself by méfgrto
Hitler's direct order. Herbert Kappler, the chidfpolice in Rome and commander in charge of thesaare,
was sentenced to life in prison for multiple murlgra military court in Italy in 1948. No other gen was held
accountable for the massacres. Worth to mentionGleamany requested the extradition of Priebkenduthe
criminal procedure, but the Italian authorities identhe request since a criminal procedure wasadyrén
process for the same charges. Sourteis://www.spiegel.de/international/germany/unpbeid-massacre-in-
italy-how-postwar-germany-let-war-criminals-go-free€809537.html (last visited on 25 May 2012),
http://www.asser.nl/default.aspx?site_id=36&levelh248&level2=&level3=&textid=39887last visited on 25
May 2012),http://www.cicr.org/ihl-nat.nsf/0/82529253E69A38CHEZ56C8C00553A9Aast visited on 25 May
2012)http://www.trial-ch.org/en/ressources/trial-watciat
watch/profils/profile/579/action/show/controllerffite/tab/legal-procedure.htnflast visited on 25 May 2012).
19 See Ruth Wedgewood, National courts and the Putisecof War Crimes, in: Substantive and Procedural
Aspects of International Criminal Law — The Expade of International and National Courts, Volum&lywer
Law International, The Hague (2000), p. 405.

™ This was obviously the reason for the immunityPairty officials and those executing state or Ppatjcy
during the communist era. During the discussionualtbe legal ways justice can be done after thétiqall
changes in 1990 in Hungary, one side of the argtsnemtailed that elapse of time cannot be courdedhie
time the political regime did not execute is pragedal powers for acts that were committed on Hedfaor in
the interest in, of this very same political regirBee Békés-Bihari-Kiraly-Schlett-Varga-Vékas: S&demény
az 1949 és 1990 kozott elkbvetett, a tarsadalnaisi@igerzetet sérimagatartasok, illetve @yok megitélésének,
a felebsség megallapitdsanak ehdtiés jogi feltételeisl (Opinion on the principles and legal conditiornfs o
accountability for acts and judgment of benefitdlating societal feeling of justice committed betwel 949 and
1990), in: 11 Magyar Jog (1991).

12 See thesharoncase in Belgium in Chapter 11.2.(ii) or tRumsfelccase in France in Chapter 111.3.(ii).




Generally it must be mentioned that although thgalleproblems around the domestic
application of crimes defined in international lavay be mostly identical or similar in case of
the different kinds of core international crimese- genocide, crimes against humanity and
war crimes —, the study mainly concentrates on evianes, given the following factors: (i)
war crimes embody the essence of internationalegim terms of variability of individual
crimes and the quantity of different kinds of waimes; (ii) international humanitarian law
was the first set of rules leading to an adoptidbnnternational crimes; (iii) the crime of
genocide was in most cases word by word implememtigdnational legislation, therefore
problems to its implementation and application wlonbt be that representative; (iv) the
definition of crimes against humanity is still rl@ly undefined in international law,
therefore its domestic implementation and applicaglso represents a ‘political’ decision of
the legislator as to which definition it applies) &s opposed to genocide and crimes against
humanity, there are various and slightly differiolgligations in international law as to the
implementation and effective application of warnwes — for instance the obligations for
repression and the list of grave breaches in thee@eConventions and the list of war crimes

in the Rome Statute — which require a particulgraach.

Following the reasons outlined above, it was cared that for a demonstration of the legal
problems around the domestic implementation andicgon of international crimes, the

examination of war crimes seems to serve the beshple.

Due to inherent limits of the study in length ahdrmatic, the study does not seek to identify
possible drawbacks in domestic implementation efelements of individual war crimes one-
by-one, mainly because the leading line of the ystigd the determination of common
elements, features and hurdles that could arisenglthe domestic implementation and
application of war crimes, features that are maadynmon in continental legal systems and
seem to be a common characteristic of post-socith$es’ legislation. However, the one-by-
one analysis of certain war crimes and how theyewearplemented into domestic penal

legislation may appear in the study as a representaf one definite common problem.

The study concentrates on problems or hurdles tbma implementation and application
mainly from the viewpoint of criminal justice guataes and thus does not elaborate in depth
on other kinds of problems, such as general ditiesi of enforcement, the complexity of

international humanitarian law or difficulties ofeighing the principles of IHL in domestic



law. This explains the choice of national legiglatiand cases that are demonstrated:
legislation is mainly cited from states that amggi@g behind, shown as a contrast to instances
of more advanced pieces of legislation; cases welected based on the criteria that they
demonstrate a problem of application arising froomflicting legal principles or possible

infringement of legality principles during the dostie application of international law.

The overall aim of the study is therefore to exasrtime problems that usually occur or could
emerge for national legislators and courts whenlementing humanitarian law and trying

war crimes cases and seeks to determine thatigeagaplication of the obligation to repress
grave breaches goes much further than ratifyingymational treaties or simply adopting those
crimes that the international community deems tpursued.

Such an examination requires a thorough overviewthef international obligations, the

requirements necessary for implementing legislatiiohe effective and ready for application
by national courts, and questions must be answsreld as (i) how can basic legal principles
like the principle of legality and foreseeable laecome an impediment in a national war
crime procedure and how implementing legislation mesolve eventual conflicts with these
basic principles, (i) to what extent do politicabnsiderations play a role in the lust for
national war crimes procedures and how these ceratidns may be minimized, and (iii)

what factors may become practical hurdles, sudacksof the necessary training provided for

prosecutors and judges or specialized needs refiarehe investigation of such crimes.

The study also gives an overview of the state dfonal legislation in certain Central
European countries and provides examples of hovenmadtcourts have hitherto dealt with
war crimes cases. The present author does not teigirovide that national war crimes
procedures are the best or the only solution toievplinity for war crime¥’; nevertheless,
one has to bear in mind that the primary obligat@mprosecute — an obligation voluntarily
accepted by all states — lies with states, andnimternational atmosphere that clearly stands
for the unconditioned observation of human rightsd ehumanitarian values, national
procedures seem to be one of the least developettamsms in the complex system of

repressing violations of international humanitatizan.

13 The role of truth and reconciliation commissionsl ad hog permanent, mixed or special courts and tribunals
has to be emphasized, however, these are not fecsof the present examination.

10



In the beginning, the study starts by discussirg development of international criminal
jurisprudence, individual criminal responsibility international law — including a discussion
on why the notion of collective responsibility favar crimes is pointless — and the
development of war crimes, followed by a brief suanynof the international obligations to
repress war crimes, the development of universadiction, as well as compliance or non-
compliance with law as a strategy in armed corslicThis chapter ends with the
demonstration of a parallel example through intoaag the main rules of the US Alien Tort
Statute.

The next chapter deals with examining the legalbl@ms that may arise during the
application of international law in domestic forBhe chapter is divided into three sub-
chapters according to where these problems arénatégl: in international law, in national

law or in national jurisprudence.

The sub-chapter on hurdles inbuilt in internatioleal discusses the effect of international
penalization obligations on state sovereignty armv hstates can still influence their
legislation adopting international crimes; it thgoes on to discuss the effect of the Rome
Statute of the International Criminal Court and étamplementarity principle on domestic
legislation — with separate discussions on thetexderia of the complementarity principles,
the way the ICC considers national laws as souwsoésthe role of state cooperation in ICC
proceedings — with a special attention on legisfatin universal jurisdiction. This is followed
by an analysis of the general problems of direglieation of international law: what are the
different approaches of monist and dualist statgther direct applicability really works and
whether self-executing norms can be automaticatigcty applied; finally, sub-chapter 1 is

dealing with specific aspects of the general apgibhe of universal jurisdiction.

Sub-chapter 2 examines the hurdles inbuilt in mafidaw from a topical perspective.
Although a separate examination of continental anchmon law systems would seem
obvious, most of the hurdles that are analyzeddcauise in both kinds of legal systems.
Therefore the examination is done first from a geheerspective towards more specific
angles: first, potential conflicts of national irepientation with the principle of legality will

be discussed, then the results of the two mainoagpes of implementation, notably
reference to international law or the applicatidroinary crimes will be analyzed, which is

followed by other questions such as the domestiuicalization of acts that are not war

11



crimes or the importance of the place of the imgetimg norm in the hierarchy of the
internal legal system; finally, the sub-chaptecl@ssed by a discussion on the specific aspects
of implementation of universal jurisdiction and ptsssible conflict with the legality principle.

The third sub-chapter deals with the potential fgais that may arise on the level of internal
courts: first, the general question is outlined thlbe domestic courts are indeed prepared and
ready to deal with war crimes cases and what mapdéactors that are missing, then, given
the sensitive nature of application of universaisiction and the huge effect the judiciary
has on its exercise, a detailed discussion followshe different attitudes domestic courts
have adopted towards universal jurisdiction, Igtihe main common questions and problems

that have arisen in past case law.

Chapter IV is seeking to find answers in natioegjislation and case law to the issues raised
in the previous chapter. Consequently, this chagtelivided the same way as Chapter llI:
answers or solutions that arose on the level efmational jurisprudence, internal legislation

and internal jurisprudence.

Sub-chapter 1 is discussing examples where interrat jurisprudence and the work of
international tribunals presented solutions and dféetts on domestic legislation or practice,
both in substantive and procedural law and on theceedings. Sub-chapter 2 starts with
demonstrating general implementation mechanismb witspecial attention on the Rome
Statute, then turns attention on Central Europeamtcies, where it first identifies common
elements of implementing legislation, then showgidg! individual solutions through the
demonstration of four states’ legislation. Sub-¢ba@B finally turns to examples where
domestic courts themselves served solutions ande¢bniques which make national
authorities ready and prepared for war crimesstridhis sub-chapter, similarly to previous
ones, discusses judicial responses to the challeihdealing with universal jurisdiction under

separate headings.

12



Il. Evolution of international criminal jurisdictio n, individual responsibility and the
definition of war crimes; international obligations on repression of grave breaches and

war crimes

The following pages seek to provide an introductionthe development of international
jursidiction, the doctrinal evolution concerning dividual criminal responsibility in

international law and the development of the nobdbmvar crimes. This chapter is structured
to demonstrate the development in these three ctgpdields, and will guide the reader
through mainly identical stages — the Hagenbaah the Treaty of Versailles, the Nuremberg
Charter, thead hoctribunals and the ICC —, analyzing them from tlenp of view of

respective development of international criminaigdiction, individual responsibility and the

evolution of war crimes.

The Chapter also provides a brief introduction he bbligations related to the criminal
repression of grave breaches and war crimes, ahscassion on why compliance with the
law has become even more crucial in contemporamgdrconflicts than it was before.

1. Evolution of international criminal jurisdiction

The first trial in front of an international tribahconcerning war crimes or crimes against
humanity®, and actually the first international tribunaladi is believed to have been that of
Peter von HagenbachHagenbach was the governor of Upper Rhein, apgdiby the Duke

of Burgundy. The Duke directed him to keep ordetttma territories, which von Hagenbach

fulfilled through terrorizing the population. Folling a rebellion in Upper Rhein, he was

1t is still subject of debate whether the trialsMaased on crimes against humanity or war crimbssd@
arguing for the latter state that there was no dromnflict at the time, therefore the charges cawtihave been
war crimes; the other arguments, however, stateBhegundy’s occupation of Breisach was hostileréfare
the charges being defined as war crimes is welided. Although this is indifferent from the persipez of the
present chapter, the trial has commonly been aedegs the first international criminal tribunal eathat gave a
historical perspective to the Nuremberg Tribun8kse Gregory S. Gordon, The Trial of Peter Von Hbageh:
Reconciling History, Historiography, and Internai@ Criminal Law, Social Science Research Network,
February 16 (2012), Working Paper Series, pp. Available at:
http://papers.ssrn.com/sol3/papers.cfm?abstrac20i@B370(last visited on 16 April 2012).
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tried by anad hoctribunal set up by the Archduke of Austria in 1#7& he tribunal involved
28 judges from different states in the Holy Romanpite'®.

The crimes were committed during a rebellion agams Hagenbach and involved murder,
rape and perjury. He, as many war criminals laegued that he was only following orders
from the Duke of Burgundy. However, the tribunalchthat he as a knight was deemed to
have a duty to prevent the very crimes he was egawgth, and sentenced him to beheading
for “violating the laws of God and man”. This trislas the first that involved individual

criminal responsibility in front of an internatidriaibunal, as well as denying the defence of

superior order.

It is remarkable that the Hagenbach-trial took @lata time before and 500 years after which
no similar tribunal existed. As one writer noteB]t‘is no coincidence that such a unique
event took place between the erosion of medievgém®ny and the imminent establishment
of Westphalian sovereignty. Not until the Westplralveil was pierced by the Nuremberg
trials nearly five hundred years later, did the jeab of the Hagenbach trial take on

contemporary relevance in the legal literature.”

The significance of the Hagenbach trial therefoes In that it was the only attempt at the
time where acts regarded as violations of fundaatethical and moral standards were tried
by a body that had an international face. Sinceedbgch admitted to having perpetrated the
acts, it would have been perfectly normal at tineetito execute him right away. Still, the
decision, unique at the time, was made that helgHaue an open codft What was even
more remarkable, is that he was not tried by allpgige, but by judges representing the
Alliance. Many writers additionally stress that thial was fair to the standards at the time: he
could have been summarily executed but was nowdsegiven means for his defence and he
was given the opportunity to confront the witne$Ses

15 william Schabas, An Introduction to the Internatib Criminal Court, Second Edition, Cambridge Unsity
Press (2005), pp. 1-2.

16 See Linda Grant, Exhibit highlights the first intational war crimes tribunal, Harvard Law Bulletavailable
at: http://www.law.harvard.edu/news/bulletin/2006/sproallery.php(last visited on 16 April 2012)

" Gordon (2012), p.2.

18 Gordon (2012), p. 29.

¥ Gordon (2012), pp. 47-48.
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Therefore, although many historians and lawyersvdrtiention to the fact that the trial itself
may well has been an attempt to undermine thedaai demands of the Duke of Burgundy,
and also underlined that Hagenbach’s testimonydéted as a basis for his conviction were
gained through tortuf® notwithstanding the political factors which masry well have been

the main motivation behind the trial itself, thgaé significance of it remains uncontested.

The first reference to the Hagenbach case as digashg factor for twentieth century
international tribunals was made by Georg Schwdrzeger in an article published after the
closing of the evidence proceedings in Nurembergduring the deliberations of the judges.
In this articlé®, Schwarzenberger compared the Hagenbach triahab df Nuremberg as
being the first international criminal tribunal,cawas of the opinion that the crimes for which
Hagenbach was convicted were the forerunners ofesiagainst humanity. Most probably
due to this article, a reference to the Hagenbaahfound its way to the judgments of the
High Command Casend theMinistries CaseFrom then on, reference to the Hagenbach trial
became general, as the first international tribtimefl ever took plaéé

The next step in the history of international tribls was measures foreseen by Theaty of
Versaillesin 191%°. Before the Treaty was adopted, the Allied Povsetsup a ,Commission
on the Responsibility of the Authors of the War amd Enforcement of Penalties at the
Preliminary Peace Conference” in January 1919udysinternational law that can be applied
to prosecute Germany and to investigate allegedowaninals. The investigations that were
carried out by the Commission never had any pralctonsequences, first because the
international tribunals were never set up, secoechbse anyway there was no institutional
link between the investigations and the to-be jaflibody. However, the Commission did
find in its report that a belligerent may try enepwgrsons for violations of laws and customs
of war, and it may do so in its own courts andundls set-up for this purpose, under its own
procedural lai,

2 Gordon (2012), p.1.

2l George Schwarzenberger, A Forerunner of Nuremb&hg Breisach War Crime Trial of 1474, The
Manchester Guardian (28 September 1946).

22 Gordon (2012), pp. 5-9.

% See also Santha Ferenc, Az emberiesség ellesblekmények (Crimes against humanity), in: 3/$Kdici
Jogi Szemle (2008) 50-69, p. 51.

% See http://www.historians.org/projects/GIRoundtablef@irals/Criminals3.htm(last visited on 19 April
2012).
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The Peace Conference, however, did not fully acteptfindings of the report, especially
regarding the setting up of an international trigurfhe opposition mainly came from the
United States and Japan, who stated that the @neatian international criminal court was
lacking precedent and was unknown in the practicgeations”. Therefore the Treaty adopted
a milder approach, and opened the possibility tuatinternational ‘special’ tribunal,

composed of the winning powers, tries William Il ldbhenzollern “for a supreme offence
against international morality and the sanctityrefities.?® However, the tribunal was never
set ug’ and the trial of Wilhelm never happefigdince he fled to the Netherlands who

refused to extradite hifi

The treaty stated that the “German Government mazeg the right of the Allied and
Associated Powers to bring before military tribnpkersons accused of having committed
acts in violation of the laws and customs of waucls persons shall, if found guilty, be
sentenced to punishments laid down by 18WThe Treaty gave priority to the jurisdiction of
such military tribunals over German courts by addithat ,[tlhis provision will apply
notwithstanding any proceedings or prosecution reefo tribunal in Germany or in the
territory of her allies® The text does not say much about the compositigheotribunals,
only stating that in case the victims are citizarisseveral states, the tribunals will be
composed of members of the military tribunals @& Browers concern&g thus will have an

international feature.

When the Allied Powers drew the list of persong/tiweshed to try — a list of 900 persons —,
serious demonstrations took place in Germany. @ensig its obligation to hand over the
persons to the Allied forces, nevertheless takirig account the strong feelings against the
surrender of persons expressed by the German n&enmany proposed, as a compromise,

to try its own persons iheipzig at the Reich’'s Supreme Court. To stress how s&ribey

% See http://www.historians.org/projects/GIRoundtablef@irals/Criminals3.htm(last visited on 19 April
2012).

% peace Treaty of Versailles, 1919, Article 227 apat and 2. See also Malcolm N. Shaw, Internatibaal,
Fifth Edition, Cambridge University Press (2003)2B4.

27 Seehttp://www.pict-pcti.org/courts/ICC.htn{last visited on 17 April 2012).

% Vincent M. Creta, The search for justice in therfer Yugoslavia and beyond: analyzing the rightshef
accused under the statute and the rules of proeeshd evidence of the International Criminal Tridufor the
Former Yugoslavia, in: Houston Journal of Interoaél Law (Winter 1998), p.1.

2 See Joris Larik, International Criminal Law, Imtational Security and the Global Ordre Public, 6in:
Foundation Pierre du Bois Papiers d’actualité (2099).

%0 peace Treaty of Versailles, 1919, Article 228 aphr

31 peace Treaty of Versailles, 1919, Article 228aphr

32 peace Treaty of Versailles, 1919, Article 229 apar
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were about trying their own people, Germany adogeldw on the prosecution of war
offenders. The Allied Powers eventually agreed, #rl trials began in May 1921, with
substantially fewer numbers of defenddhtonly twelve, as opposed to the originally
proposed nine hundred. Therefore, following thealyeof Versailles, finally neither an

international tribunal, nor international militaijbunals were set up.

A similar attempt was made at thieeaty of Sevreto try those allegedly responsible for the
Armenian genocide. The Treaty required Turkey todhaver to the Allied Powers alleged
criminals who were found within its boarders. Savgrersons were transferred to Malta and
waited for the procedures to start, which, howevavyer started, and the accused were
transferred back to Turkey. The procedures didstent because the treaty was never ratified,
and theTreaty of Lausennewhich replaced it, did not include a correspogdamovision®*
Eventually, the Allies agreed that Turkey carries the procedures herself; these were the so-
called Istanbul trials, which were not more sucfitdgban the Leipzig trials: the defendants
were either absent, or the sentences were lightaimh sentences were announced mainly due
to internal political reasons. In addition, Turkegs denied that crimes against humanity were

committed against Armeniaits

The International Law Association prepared a dsifitute of a permanent international
criminal tribunal in 1928, however, world politics were not favorable at tiree for the
setting up of such bod¥% Therefore it was not until after the Second WaMldr that the idea

of an international tribunal could materialize.

The Nuremberg Tribunalvas set up following years of discussions and tiagions among
the Allied Powers, and was finally established hg t.ondon Agreement. Whereas the
American delegation opposed the setting up of &rnational court during the negotiations
in 1919, it strongly argued in favor during the @&t World War. While Churchill and Stalin

3 See http://www.historians.org/projects/GIRoundtablefBirials/Criminals3.htm(last visited on 19 April
2012).

3 See Creta (1998), p.1.

% Theodor Meron: Reflections on the Prosecution af \@rimes by International Tribunals, in: 100/3 Aioan
Journal of International Law (July 2006) 551-579558.

% See Stephan Hobe, Einfilhrung in das Vélkerrecletg(Bndet von Otto Kimminich), A. Francke Verlag
Tlbingen und Basel, 9. Auflage (2008), p. 263. &lse Draft code of crimes against the peace angrisgof
mankind (Part Il) - including the draft statute fm international criminal court, Extract from tiiearbook of
the International Law Commission, 1983, Vol. II,(f) 139.

37 Creta (1998), p.1.
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initially argued for the summary execution of thejar war criminal®, it was the American

delegation that was the main supporter of the m@bwand argued that — learning from the
experiences of the Leipzig trials — it should netriational courts of the perpetrators or the
national courts of the victorious powers, but aterinational tribunal that should prosecute

war criminals.

TheTokyo Tribunal in its official name the International Militaiiyribunal for the Far East —

was created by a charter issued as a military obgeGeneral Douglas MacArthur, the
supreme commander for the Allied powers in Japawe¥er, it largely based itself on the
London Charter, giving it some legitimaCylt also followed the London Charter in terms of

jurisdiction over crimes, the denial of immunityafficials and the defence of superior order.

Despite the criticisms about the Nuremberg Tribuegédinst it being set up solely by the
victors of the war, the fact that there was a tidduollowing due process and examining the
individual actions and whether these constitutedgotation of international law — instead of

simply executing those perceived guilty, as maaylileg politicians and certainly a great part
of the public opinion would have wished to —, reggmed a milestone in international
criminal law and certainly set the basis for futumernational tribunals. Although discussions
continued about the setting up of a permanentnateamnal criminal court after the Second
World War, including the request in 1948 by the &ahAssembly for the International Law

Commission to explore the possibility of establigha criminal chamber of the International
Court of Justic®, discussions of the question by the UN Secretaria®49, and subsequent

specific reports on the issue in 1951 and £§58could materialize only five decades later.

The setting up of both th€TY and ICTR were largely a result of a bad conscious from the
part of the international community, failing to aesls probably the worst atrocities of the
post-World War Il world. Despite clear evidencessefious human rights violations and

3 At Yalta, Stalin suggested that fifty thousandopke should simply be killed after the war, and thill
‘thought a list of the major criminals ... shoule érawn up here .... [and] they should be shot dheir identity

is established’. Yet the American government farttgfadvocated that trials be conducted not byareti courts
of the vanquished states or any victorious powetrbly an international court.” See Meron (2006)5p1.

39 See Meron (2006), p. 565.

40 See ,Question of International Criminal Jurisdicti available on the UN website at
http://untreaty.un.org/ilc/summaries/7_2.htiast visited on 4 October 2012).

“l See Report of the 1953 Committee on Internati@rinal Jurisdiction, UN Doc. A/2645, GAOR (IX)
Supplement No. 12 (1954).

2 See Hobe (2008), p. 263.
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grave breaches of the Geneva Conventions, stateg fia both conflicts to intervene in time.
This gave, in both cases, green light to even grava@ations and finally, when these
situations could not be ignored, states decidedetoup international tribunals within the
framework of the UK.

In the case of the ICTY, the proposal came initidftom the French constitutional judge
Robert Badinter, the head of the Commission of Espgominated by the Security Council to
analyze the situation. The General Assembly endattse idea in a Resolution in 1992, and
the Security Council decided on the establishmentam ad hoc tribunal in another
Resolutiofi* in 1993°. Although the establishment of the ICTY was undedly a landmark
step for international criminal law and internafbrriminal jurisdiction, it didn’t have the
deterring effect it wished to have: the Srebremizssacres, probably the ugliest event of the
whole war happened after its establishment. Irctse of the ICTR, the initiative came from

Rwanda, and the Security Council decided on thebishment of a secoratl hoctribunaf®.

Although the analysis of the effects of the jurigjgnce of both tribunals goes well beyond
the limits of the present study, it must be merdgtbthat the first major judgment by the ICTY
put down the frameworks in which the tribunal(shefaacted, most significantly for the
purposes of the present study, by the acceptanqeumikhability of war crimes in non-
international armed conflicts Therefore, although many states expressed duifireg
establishment of the ICTY that it was an exceptiosaaponse for exceptional circumstances
and therefore it did not establish new norms aretements, but “simply applies existing
international humanitarian la#? its precedent played a crucial role in clarifyiegisting

customary law and developing international humaiaitalaw.

The twoad hoctribunals doubtlessly had a huge influence onetablishment of the ICC.

During the discussions on the setting up ofddehoctribunals, many states expressed their

3 See Andrea Birdsall, The International Criminaibtinal for the former Yugoslavia — Towards a Mdtsst
Order?, in: 8 Peace Conflict & Development (Janz§6), pp. 6-7.

4 Security Council Resolution 808 (1993). SC Resoitu827 (1993) provided the Statute of the Tribunal

> Schabas (2005), p. 11.

“% Security Council Resolution 955 (1994).

" See Schabas (2005), p. 12.

“8 See Birdsall (2006), p. 10.
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opinion that although thad hoctribunals may pave the way for a permanent inteynal

criminal court, that should not be establishedultoa Security Council resolutith

The UN General Assembly set up an Ad Hoc CommitieE994, during which negotiations
shifted from the idea of a court with primacy owkrmestic courts towards a court that is
complementary to national jurisdictions. It hadoaddready been decided relatively early on
during the negotiations that the crimes would bfindd in detait’. The result was, as well
known, the Rome Statute of th@ternational Criminal Courta statute that lists crimes and
defines their elements in a separate documengsepting a great step towards clarity of war
crimes law. Its specificity is its complementarity national jurisdictions, which will be
discussed later in Chapter 111.1.(ii).

Summing up the history of international tribunaledacourts, the ‘using’ of international
criminal law for — at least partially — politicalgoses continued to be a method used by
states after the Hagenbach trial, establishing aham@sm that became more independent
from political considerations and growing into arfehe most applauded developments in the
twentieth century in international law through #establishment of the International Criminal

Court.

For one should not be too naive as to the paritalaand purpose of such trials, at least in
earlier times. Remarkable, that both the triburateseen by the Treaty of Versailles and
Sevres and the Nuremberg and Tokyo Tribunals westigated by the victors in the
respective wars, and one of the main criticismsragjghe International Criminal Court today
is that it only tries African cases, leaving alldgé@olations committed by strong powers
untouched. Also remarkable but unsurprising, that,shown in later pages of the present
thesis, states only exercised universal jurisdicidfectively in relation to contexts where
there was no political inconvenience. Thereforemuest admit that international tribunals and
courts are not entirely independent from politicaihsiderations, however, this does not

diminish their huge role in international criminastice.

At the same time, there are essential differeneésden the tribunals foreseen in Versailles
and Sevres, the Nuremberg and Tokyo systems ankC@evhich make ,victor’s justice” —

9 See Birdsall (2006), p. 9.
0 Schabas (2005), pp. 13-14.
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understanding as ,strong states’ justice” in theecaf the ICC — arguments obsolete for the
ICC. The main difference is notably the legal basihich in the case of the planned
Versailles-Sevres, and the Nuremberg-Tokyo tribginal highly debatable, is fairly well-
founded in case of the Rome Statute being an iatemal treaty. The twad hocbodies of
the 1990s could be seen as a middle-way in thatSdiNurity Council resolutions under
Chapter VII are undoubtedly obligatory, an intermaal treaty nevertheless demonstrates a

firmer, wider consens@b

Nonetheless, international law and especially dguaknts related to criminal responsibility
on the international level were never free of padit considerations, yet they did contribute to
an evolution of set of rules which even the mightowers are bound to respect. As sub-
Chapter 11.4. of the present thesis demonstragspect for the law of armed conflict, or a fear
of being labeled as disrespectful for it, becantend of weapon and thus bears much more
significance than it did before. Therefore, eventht earlier attempts at establishing
international criminal tribunals were at least @it driven by political motives, they did

finally establish a mechanism that became morepedéent and less influenced by world

politics.

Another interesting observation while comparing tpd®rld War | prosecutions with
Nuremberg, the ICTR and ICTY, is that the Leipzigls mainly concentrated on violations
of conduct of hostilities — Hague law —, while thmjority of the Nuremberg cases were
concerned with violations of protection of certpi@rsons and objects — Geneva law. While
the ICTY also had some cases related to means etftbds of warfare, it was also mainly
concentrating on protection issues, while in theedaw of the ICTR, abuses against civilians

were far the main issu®s

The development of international criminal juristbat was parallel to the evolution of
universal jurisdiction Although universal jurisdiction was already adeepin the 1949
Geneva Conventions, it was not until the 1990s thatas really applied. The observation

about the influence of politics on early ideas ofernational tribunals is also valid for

°1 This is probably why many states expressed theimion during the adoption of the ICTY Statute tlaat
permanent court should not be based on a Secwiip€l resolution, but should have a more solichldgasis.
2 See Meron (2006), pp. 559-560.
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universal jurisdiction, notably because exercissngh form of jurisdiction tramps on other

states’ sovereignty.

The relationship of international tribunals addmestic courtdealing with international
crimes has always been of a complementary natunet i terms of jurisdiction of course.
While prosecution would be the obligation of donesburts, in certain situations it proved
impossible, difficult or not effective enough taile it to domestic courts, hence the ideas of

international bodieX.

History has also proved that even if internatianélunals existed, domestic courts still had a
role to play. There were many war crimes trialstio@ domestic fora after the Nuremberg
Tribunals, and both the ICTY and the ICTR handeerdrials to domestic systems. The ICC,
in turn, starts from the point of seeing its owrigdiction secondary to national jurisdictions.
This balance, the result of decades of developnseeins to be a fair share of work between
national and international bodies — although it lddoe too early to talk about experiences

related to the functioning of the ICC.

Since the essence of the thesis is war crimes plseddy domestic courts, the next sub-
chapter deals with the development of individu&hanal responsibility and the development

of war crimes in international law, as well as #ffect these had on domestic legislation.

2. Evolution of individual criminal responsibility and development of war crimes in

international law

Individual criminal responsibility first appearedirthg the Nuremberg and Tokydbunals
and was further developed in international crimitealv. During these procedures the
individual was holding criminal accountability foertain crimes, even if he carried out the
acts in the name of the state or government. Teeneg of individual criminal responsibility
was to avoid impunity of persons for the most hegorimes, even those who were trying to

apply defences like superior orders, official cafyamr other similar circumstances.

% (...) la répression nationale reste la régle etépression internationale I'exception.” See Isabélichet-
Boyle, Marc Mossé, L'obligation de prendre des mesunternes nécessaires a la prévention et aréamsipn
des infractions, in: Ascensio-Decaux-Pellet (ed3rit International Pénal, Editions A. Pedone @Q®aris, p.
871.
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Although the requirement to punish those violating laws of war — crimes against peace,
crimes against humanity and war crimes were unoeidstinder this term at that time — was
raised universally only after the Second World Waferences appeared earlier in other
sources as well. Thd.ieber Code for example, does establish individual criminal
responsibility for certain acts, and although ceybplicable in the United States, it did have an
effect on other states as wéllThe Treaty of Versaillé3 stated that Germany accepted the
allied powers to bring to an allied military tribainthose who violated laws and customs of
war, and Germany would be bound to hand over sacsops. Even more, if the victims were

of several nationality, a possibility for the segtiup of an international tribunal was rai¥ed

The Leipzig trials conducted in the 1920s were a consequence of firesesions, and the
first war crime trials conducted on the basis @éinational law. The trials involved German
citizens, convicted for acts in violation of theveaand customs of war. The substantive basis
for the trials was the Regulations annexed to ®@71Hague Convention IV. Although, as
Schabas notes, the Hague Regulations were notdedeto provide a source for individual
criminal responsibility, its norms were heavilyieel on by the 1919 Commission which

preceded the Versailles Tredty

The Leipzig trials had been criticized as beingsbi@ay Allied Forces, even before the
proceedings startédl Indeed, the French and the Belgians were vempgisinted with the
outcome of the trials: the maximum penalty imposexs four years. The sentences were
carried out in house of detention instead of prismd two of the six persons charged escaped
soon after, under suspicious circumstances. Howswete of the British observers stated that

the tribunal had done a fairly good job given tlreumstances.

> Instructions for the Government of Armies of theitéd States in the Field, General Order100, April 24,
1863, Articles 44 and 47.

% Treaty of Versailles, 28 June 1919, Article 228.

* See Edoardo Greppi, The evolution of individuaimimal responsibility under international law, 835
International Review of the Red Cross (1999), [8.53

" Schabas (2005), p. 52.

%8 Itis unlikely justice will be done where the jgels have been lifelong supporters of Prussianaridin.” See
The Lepizig Trial — Unsatisfactory to Allies, inirffies, 21 February 1920.

%9 See http://www.historians.org/projects/GIRoundtablef@irals/Criminals3.htm(last visited on 20 April
2012).
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All in all, although international humanitarian lamderwent substantial development from
the middle of the nineteenth century until after \AoVNar |, its enforcement was legging
behind. The failures in establishing an internagidnbunal or international military tribunals
after the Versailles Treaty and the serious shariogs of holding those accountable during
the Leibzig trials indicate that “while the contewf war crimes law had been increasingly
well established by World War Il, persons violatititat law faced only a hypothetical
possibility of criminal sanction. In a sense, wames law had not yet truly become a form of

criminal law.™°

The Charter of theNuremberg Tribunalmanifests individual criminal responsibility,
moreover, it states that official capacity of defants does not free them from responsibility,
and the defence of superior order cannot be appbegegating responsibility, only, at most,
as a mitigating circumstan®e It was therefore the Nuremberg and Tokyo procesithat
initiated the evolution of individual criminal respsibility in international law and produced
important jurisprudence in this regard.

As a consequence, the International Law Commisflic) manifested individual criminal
responsibility in its 1950 report, even in case ¢hene in question was not criminalized in
national laf®. The ILC understood international crimes as thesening under the
jurisdiction of the Nuremberg Tribunal, and this hew eventually crimes defined in

international law became “crimes under internatidaa”.

During about this time, the “search for and prosgtwbligation appeared in the 1949
Geneva Conventioffs This was one of the novelties in the 1949 Corivest as the 1929
Conventions entailed only a very weak referencerasponsibility>. The 1949 Geneva

Conventions expressly oblige states to punish pefoees of grave violations in national law:

€9 Meron (2006), p. 559.

¢ Charter of the International Military Tribunal, thaie 6.

62 Charter of the International Military Tribunal, thaie 8.

8 principes du Droit International Consacrés paBttut du Tribunal de Nuremberg et dans le Jugenheme
Tribunal, adopted by the UN International Law Comssion on July 1950, Principle Il. In: Dietrich Sotier —

Jitf Toman: Droit des Conflicts Armés, CICR, Instiignry-Dunant, Genéve (1996), p. 1312.

% Geneva Conventions of 1949, articles 49/50/129t&4Bectively.

8 Convention for the Amelioration of the Conditiohtbe Wounded and Sick in Armies in the Field. Gene7

July 1929, Article 30: ,On the request of a belliggt, an enquiry shall be instituted, in a manoebe decided
between the interested parties, concerning angedl@iolation of the Convention; when such violatlias been
established the belligerents shall put an end dorepress it as promptly as possible.”.
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the “ensure respect” and the repression obligatiomsreover, the exercise of universal

jurisdiction has now become binding on stdtes

In addition, the Geneva Conventions list the grdweaches, and the list is more
comprehensive than the war crimes in the NuremBérgrter. The 1954 Hague Convention
on the Protection of Cultural Property in the EvehArmed Conflicts and its 1999 Protocol,
as well as the 1977 Additional Protocol | all contaimilar rules, extending the list of

international crimes.

Based partially on the Geneva Conventions, theutstof the twoad hoc tribunals
established to try violations committed in the exg®gslavia and Rwan8arespectively do
not only refer to the grave breaches of the Ger@waventions, but also to other serious
violations — including the serious violation of comon Article 3 and Additional Protocol Il —

and the laws and customs of war, already refeed the Nuremberg Charter.

The high peak of these developments was the fugkpansion of the list of international
crimes in the Rome Statute of the Internationaim@ral Court, probably the main merits of

which is the enlargening of the list of crimes coitea in non-international armed conflicts.

Summing up, international law today undoubtedlyegts individual criminal responsibility.
The main enforcement body today, with the gradiadieg down of the twad hoctribunals
is the International Criminal Court, in case it hassdiction. The primary responsibility,
however, still lies with states.

% The obligation to exercise universal jurisdictisnot expressis verbigntailed in the text, however, thet
dedere aut judicarebligation practically means the same. See JeaRic®et (Ed): Commentary to Geneva
Convention I, ICRC, Geneva, First Reprint (199%), 65-366.

%7 Statute of the International Tribunal for the Prsgion of Persons Responsible for Serious Violation
International Humanitarian Law Committed in the fftery of the Former Yugoslavia since 1991, 25 May
1993., Articles 2-3, and Statute of the Internaid@riminal Tribunal for the Prosecution of Pers&esponsible
for Genocide and Other Serious Violations of Inétional Humanitarian Law Committed in the Territarfy
Rwanda and Rwandan citizens responsible for geacandl other such violations committed in the teryitof
neighboring States, between 1 January 1994 ance8érbber 1994 , articles 1 and 4.
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(i) Development of war crimes in international law

According to the Encyclopedia Britannica, the téwar crime’ means “in international law,

serious violation of the laws or customs of wadafined by international customary law and
international treaties.” The definition pretty mucbvers the notion, and it can probably be
agreed that it is due to the fast development efauary law that makes identification of the

list of war crimes today rather difficult.

The first attempt to list war crimes was thieber Codeof 1863, a set of regulations for the
American army issued by President Abraham Lincdlhe Lieber Code listed wanton
violence against persons in the invaded countrgluding rape and murder, and forcing

enemy members to serve in the hostile army, asuselireaches of the law of war.

TheVersailles and Sévres Treatidsl not list war crimesThe Leipzig Trialsconducted as a
consequence of the Versailles Treaty, were baseth@r1907 Hague Regulations, which,
however, did not list war crimes either, insted, Regulations concentrated on the payment
of compensation by the state as the chief formurfighment — however, this obviously did
not mean individual responsibility. At the samedimuiolations of the Hague Regulations had
long been seen as violations for which members®fBirmed forces or civilians could be held
individually responsibl®, and thus the rules of the Hague Regulations dehebasis for the

determination of war crimes during the Leipzig 8ia

The 1919 Commission, in its report, drew up a diswar crime&®, including murder and

massacre, torture of civilians, rape, and interrneércivilians under inhuman conditiofis

The list, however, and the justifications for indilng certain elements in the list indicate that
it included both war crimes and what later becanmaas against humanity. This last element
was the main criticism of the United States agaimstfindings of the Commission, indicating
that violations of the “laws of humanity” were vagand not well established, therefore it
would violate the principle of legalify; Obviously, the American opinion on this changed

substantially by the time of the Nuremberg Tribgnal

% See Meron (2006), p. 554.

9 Commission on the Responsibility of the Authorstilé War and on Enforcement of Penalties: Report
Presented to the Preliminary Peace Conference {Mag; 1919), reprinted in 14 American Journal of
International Law 95, 98 (1920).

0 See Meron (2006), p. 555.

"L See Meron (2006), p. 556.
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The next instrument where war crimes appeared heStatute of the Nuremberg Tribunal
lacking a list of war crimes in the 1929 Geneva @&otions. The antecedent event was the
inauguration of the United Nations War Crimes Cossiun (UNWCC) on October 20, 1943
to investigate war crimes; many findings of whickres adopted in the Nuremberg Charter.
The Commission relied on the war crimes listed iy 1919 Commission, mainly to avoid
criticism that it had invented new war crimes afteey had been perpetrated, and also
because Italy and Japan had also been part ofah@ Commission, and Germany had not

objected to its findings.

The text of the Statute of the Nuremberg Tribumedémed to laws and customs of war, laws
meaning mainly the 1899 and 1907 Hague Treatiestad 929 Geneva Conventions, none
of which mentioned war crimes. Therefore it was fhegemberg Statute that first operated
with the term “war crime” and provided a definitiom it. The Nuremberg Statute also relied
heavily on customary law to overcome the problemaofack of proper international

regulation of prohibition of attacks against ciafis in the international treaties in force at the
time of the Second World War. Hence, the Nureml&egute did not only apply the term war

crimes, but also filled it with precise meaningsically codifying existing customary law.

The 1949 Geneva Conventiomsd their provisions on penal repression and ghaeaches
were obvious followers of the Nuremberg Statuteweler, the Geneva Conventions used
the term ‘grave breaches’ instead of ‘war crimesid for a reason. According to the ICRC
Commentary, “[tjhe actual expression "grave breathes discussed at considerable length.
The USSR Delegation would have preferred the esmes'grave crimes"” or "war crimes".
The reason why the Conference preferred the waydsve breaches" was that it felt that,
though such acts were described as crimes in thal p@vs of almost all countries, it was
nevertheless true that the word "crimes" had difietegal meanings in different countrié$.”
More specifically, the idea was to emphasize tfifierdince between these very serious crimes
and ordinary crimes or infractions under natiorsal’f. The Geneva Conventions therefore
concentrated on grave breaches of the Conventidmether they were called crimes or not in

specific domestic laws.

2 Commentary to GC |, p. 371.

3 Gabrielle Kirk McDonald — Olivia Swaak-Goldman &) Substantive and Procedural Aspects of
International Criminal Law, The Experience of Imational and National Courts, Volume |, Commentary,
Kluwer Law International, The Hague (2000), p. 70.
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The lists of grave breaches in the Geneva Conventawe substantially longer than in the
Nuremberg Statute. In addition, the 1949 Genevav@uatiions made the obligation of the
1929 Convention | regarding national legislation renamperative. While the 1929
Convention | merely said that “[tlhe Governmentdteg High Contracting Parties shall also
propose to their legislatures should their penatlae inadequate, the necessary measures for
the repression in time of war of any act contraoy the provisions of the present
Convention.”®, the obligation of the 1949 Conventions ,(...) has.)( been made
considerably more imperative. The Contracting Bartire more strictly bound to enact the
necessary legislation than in the p&stThe difference basically lies in the imperativesie
while the 1929 Convention | sounds more like a nem@ndation — ‘shall propose’ —, the

1949 text is clearly an obligation — ‘Parties uridiee to enact’.

The 1977 Additional Protocol | made further devehgmts. Article 11 lists prohibited acts,
while Article 85 lists further grave breaches, nmakthe list longéef. In addition, it makes
grave breaches of the Geneva Conventions applicblgrave breaches of Additional
Protocol |, if these are committed against persmmebjects newly protected by Additional
Protocol ”. Therefore Additional Protocol | extended the nembf situations in which acts
would become grave breaches, and added one mare lgreach, notably the perfidious use

of protective signs and signals.

41929 Geneva Convention, Article 29.

S Commentary to GC I, p. 363.

6 Additional Protocol | substantially widens the aref protection and extends it to, among othensiam
medical personnel, transport and material and icepiatected objects. It also includes specifiesubn means
and methods of warfare with providing more detaifgdvisions on the notion of combatants. Accordiog
Articles 11 and 85 of Additional Protocol I, acsnsidered as grave breaches in addition to thoserided in
the Geneva Conventions include the following: pbgismutilations, medical or scientific experimersmoval
of tissue or organs for transplantation not justifby the state of health of the person; any Wilifit or omission
which seriously endangers the physical or mentalther integrity of any person ; [when commitigdifully,

in violation of the relevant provisions of the Rrodl, and causing death or serious injury to bodyealth] :
making the civilian population or individual ci\dins the object of attack ; launching an indiscratenattack
violating the principle of proportionality ; launicly an attack against works or installations caritaj
dangerous forces ; making non-defended localitres demilitarized zones the object of attack ; teefidious
use of the protected emblems ; [when committeddiyt and in violation of the Conventions or theoRycol] :
the transfer by the occupying Power of parts obits civilian population into the territory it ocgies, or the
deportation or transfer of all or parts of the pagian of the occupied territory within or outsittés territory, in
violation of Geneva Convention 1V; unjustifiable lalg in the repatriation of prisoners of war or bans;
practices of apartheid and other inhuman and dégyagractices involving outrages upon personal itgn
based on racial discrimination; [upon the existesiceertain additional criteria] : making the cliyarecognized
historic monuments, works of art or places of wagrstihe object of attack, causing as a result extens
destruction; depriving a person protected by thev@ations or Protocol | of the rights of fair aregyular trial.

" Claude Pillod, Yves Sandoz, Bruno Zimmermann, Cemtary on the Additional Protocols of 8 June 19¥7 t
the Geneva Conventions of 12 August 1949, Intesnati Committee of the Red Cross, Martinus Nijhoff
Publishers (1987), p. 991, para 3460.
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Finally, Additional Protocol | adopted a text thaas initially highly controversive, notably
stating that grave breaches constitute war crifnés outlined below in Chapter 11.2.(i), the
difference between the notions of grave breachekvear crimes lies in where they are
regulated. ‘Grave breaches’ are terms used by thee@ Conventions — Geneva law —,
whereas the term ‘war crimes’ was used in the Nbexg Charter, originated from Hague
law. Therefore many regarded grave breaches agingf¢o violations of Geneva law, and

war crimes as violations of Hague law.

This differentiation or grouping was made obsolatghe mentioned provision of Additional
Protocol [°, and also by the fact that Additional Protocohtludes both Geneva law and
Hague law-type regulations. What was clear howavéhe time was that grave breaches and
war crimes — therefore international criminal rasgbility — were not applicable to violations
committed in non-international conflicts. This téxtAdditional Protocol I, finally adopted by
consensus, merely confirms that there is only ooecept, assuring however that “the
affirmation contained in this paragraph will noteat the application of the Conventions and
the Protocol®.

However, this grouping is not entirely reflectedtie ICC Rome Statute. Article 8 specifies
only grave breaches in the understanding of thee@ei€onventions, but not in Additional
Protocol I. This can be explained by the fact thdditional Protocol | was not ratified by
many of the states negotiating the Rome Statutkjding the United States which knowingly
played an important role in the preparatory phdserefore these states were reluctant to
incorporate grave breaches of AP | into the Rona¢u&t. The Rome Statute only works with
the notion ‘war crimes’ and not grave breaches, dv@ar, one set of war crimes are grave
breaches of the Geneva Conventions. Therefore witipect to the war crimes — grave
breaches relation, we shall state that all graeadires of the Geneva Conventions are war

crimes, but not all war crimes are grave breacl#seoGeneva Conventions.

8 Without prejudice to the application of the Contiens and of this Protocol, grave breaches ofehes
instruments shall be regarded as war crimes.” kr8& para 5, Additional Protocol I.

¥ See Schabas (2005), p. 53.

8 Commentary to Additional Protocol |, p. 1000, pa&23.
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(i) Individual responsibility versus collective responsibility?

As described above, one great achievement in mtiemal law is the recognition of
individual criminal responsibilit}* as opposed to notions of collective guilt, coilet
responsibility or any forms of collective retriboni®? It seems that different fields of
international law — international humanitarian laimternational human rights law and
international criminal law —, although originatifrgm different times, concepts and attitudes,
mutually work toward an effective and enforceableiinational system of individual criminal

responsibility.

In such a system, international humanitarian lagwigles the rules, human rights law defining
the frameworks of international and national actabitty, and international criminal law,
the ‘newest’ element, setting the conditions faeinational enforcement should national
efforts fail. Today we are still in a learning pess of how to give effect to this principle in
practice: the establishment and experiences gdinedthe activity of international tribunals
and the International Criminal Court, as well apariences achieved by national courts are
all indicators of this learning process. Despitesth achievements, discussions about
collective guilt and collective responsibility areften on the agenda, even if only
theoretically, with no apparent or direct practicesults®® The following pages will seek to
demonstrate why individual responsibility is thelyoway to determine accountability for

violations of war crimes.

8 We all celebrate the emergence of a human righgme that recognizes the rights of the individasl
distinct from, and sometimes even in oppositiortiose of the state. We recognize and celebratertfezgence
of a parallel system of personal legal accountgbifind we should, therefore, agree that, in thiglern age of
individual rights and duties, it is untenable tarbk an entire polis-the whole citizenry-for the mge committed
either by individual criminals or by a criminal gawment.” See Thomas Franck, Individual criminabiiity
and collective civil responsibility: do they reimé@ or contradict one another?, in: 6 Washingtoivérsity
Global Studies Law Review (2007) 567-574, p. 569.

82 Already after World War 11, collective guilt wagan by many as primitive, irrational and bigotechaf' the
entire Dutch cabinet stepped down after failur@revent or stop the Srebrenica massacres, thiadaideflect
negatively on the entire Dutch population. See &berO’Donnell, Executioners, bystanders and victims
collective guilt, the legacy of denazification atie birth of twentieth-century transitional justiée: 25 Legal
Studies (2005), p. 632.

8 In many writings collective responsibility meansspensibility of a state or responsibility of crirain
organizations or joint criminal enterprise. See dgample Ainley, Kirsten. “Collective Responsihjlitor War
Crimes: Politics and Possibilities” Paper presertethe annual meeting of the Theory vs. Policypr@ating
Scholars and Practitioners, New Orleans Hilton Ride Hotel, The Loews New Orleans Hotel, New Qrtga
LA, Feb 17, 2010 <Not Available>. 2010-11-15. Abenilable from:
http://www.allacademic.com/meta/p416608_index.htndranck, however, makes a clear distinction betwee
state responsibility and determination of peoptalective guilt. See Franck (2007), pp. 570-57Filthe present
article, however, the notion of collective respbiliy is not meant to indicate state responsipijlitather the
abstract responsibility of a state, nation or augroThis article does not seek to discuss the respitity of
(criminal) organizations either, although referent®it are made below.
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Are wars collective in nature?

One great advocate of the notion of collectivetdoil the four crimes over which the ICC has
jurisdiction is George P. Fletcher. His startinginbois that aggression, crimes against
humanity, genocide and war crimes are collectivéheir character. He argues for this view
by saying that war is a collective enterprise Byniéiture: as an example, the practice of taking
and caring for prisoners testifies to the colleettharacter of armed confrontation.

According to his opinion, the nature of war entdiat “[t{jhe person who goes to war ceases
being a citizen and becomes a soldier in a chasoofmand.” Additionally, “war suppresses
the identity of the individual soldier and insukateim or her from criminal liability; on the
other hand, the international legal order now hatdviduals accountable for certain forms
of immoral and indecent treatment of the enemy. Méreindividual commits a war crime, he
or she breaks out, at least in part, from the cbile order of war and emerges as an
individual guilty of violating a prohibition adopdein the international legal communit$/”
Or, in other words, warfare transforms the whol@uation taking part in it and also its
representation into one totality, of which the nhayaality of individual behaviour is also a

part.

To demonstrate this with the example of the Rwangiamocide, a great number of persons
involved were tried for committing genocide, andtie public mind, it was the “Hutus”
collectively who were massacring the Tutsis, theneethe war seemed to be a collective one
between the Hutus against the Tutsis. This waseaaeent where it was not only a military
force or a militia carrying out the violations, buncluded a great part of the population

themselves as perpetrators.

When we talk about the responsibility of the Hutugieneral — which sounds like collective
responsibility —, looking at the criminal procedsjreve realize that responsibility of “the
Hutus” means responsibility of those Hutus who altyutook part in the massacres

themselves: in the final outcome, individual respbitity. In this case therefore we are not

8 George P. Fletcher, The Storrs Lectures: Libemats Romantics at War: The Problem of CollectivelGui
Yale Law Journal (May 2002), p. 1518.
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talking about an abstract collective responsihiliyt about a case where a big part of the
population not only supported the crimes being cateoh but also actively took part in it.
This, in the end, is not collective responsibilibyt the individual responsibility of a large

number of a group: an add-up of individual resploitisies 2

A case study: the Polish farmer

Fletcher illustrates the conflict of collective amdlividual responsibility arising from three
factors — (i) war being an alternative legal ord@i), international law as a source of
individual criminal responsibility and (iii) doméstlaw as a source of individual criminal
responsibility — through the following exampfelt is this very example through which | seek
to demonstrate that thinking in terms of collectresponsibility in the case of war crimes is

ill-founded.

A Polish farmer individually takes up arms agai@&rman troops invading his country and
kills three German soldiers. In Fletcher’'s opinighe farmer is guilty of murder under
domestic law, because the farmer is acting aloregendently of the army, so the case falls
outside the collective activity that defines the laf war. Fletcher’s line of reasoning is that
since an attack against a state is collective llaative self-defence applies for the state that
has been attacked, therefore the attacked stdieg @larough its army, has the right to fight
back.

As the Polish farmer was not a representative sfanmy, he cannot invoke the collective
right of self-defence and would have to rely, iasteon individual self-defence. As, let us
suppose in the present example, the German tradpstpose a threat to his personal safety,

there was no individual self-defence situationhp tase. Fletcher therefore raises attention

8 At the same time one has to acknowledge that geémoper definitionemoften involves a whole group as
perpetrators. Many writers therefore raise the tipesvhether responsibility of criminal groups, buas the
Interahamwe would be the adequate response. “It is importankeep in mind that our claims apply to
particular kinds of grave injustice, namely, thesemming from hatred of a group”. ,[...] notions afrainal
responsibility rooted in ideas of individual guilb not provide good models for devising a soundllemnd
moral approach to genocide.” See: Thomas W. Siritwe, laws of genocide: prescriptions for a just wprl
Greenwood Publishing Group (2007), p. 222 and pO 28spectively. The responsibility of criminal
organizations is, however, not the same notiorofleative responsibility. Responsibility of orgaations entail
conditions such as active participation in the gsyuhe responsibility of its leaders, etc.

8 Fletcher (2002), p. 1518.
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on the collective nature of the right to fight inder to lead to an understanding of the

collective nature of the guilt that may appear caeear crime has been committed.

According to my consideration, however, the basgument in the above reasoning does not
correspond to the basic understanding and prirecipi¢he law of war. It may be true that war
is collective by nature, notably an act or a sewiescts of a single person representing no one
but him/herself cannot be considered as war.

However, the underlying consideration behind rapplicable to armed conflicts is not the
collective nature of the conflict, but protectioh those not participating in hostilities,
therefore the very basic principle is the principie distinctior?”. Therefore it is strictly
prohibited for other persons than combatants ttigyaate in the hostilities. Civilians taking
part in the hostilities in civilian clothes, notibg distinctable, would undermine the concept
of distinction and consequently such acts are ispabhibited under both international and
domestic law. This prohibition is therefore notrioled on the lack of a self-defence situation,

but because this would be a feigning of protectatiis.

The point therefore that is missing from the exampl the Polish farmer seems to be that
international humanitarian law’s (IHL) starting pbis military necessityersushumanitarian
considerations and not self-defence. IHL acknowésdipat there is military necessity in an
armed conflict, therefore makes acts permissibléchviare otherwise, in peacetime, not
permissible. Military necessity is therefore venjfetent from the notion of self-defence,
either collective or individual. Accordingly, todge the legality of the soldier’s act, it is not
the existence of a self-defence situation thabibdé examined, but whether the civilian did

take a direct part in the hostilities or not.

The rationale of this difference can be demondrateough weighing the legality of an

attack under the proportionality principle underLIHWhereas the self-defence concept
concentrates on an imminent threat to one’s lifd aften acknowledges disproportionate
responses due to the understandable shock oneienges under such threat, the IHL logic

concentrates on the prohibition of attacking cank and the requirement of an attack to be

87 See Herczegh Géza, Development of internationaiamitarian law, Akadémiai Kiad6 (1984), pp. 193-194
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proportionate compared to the military advantageigated. Therefore not every legal attack

under IHL would be legal under the self-defencecep.

Given the strict provisions on distinction, the yrdxception in IHE® where a civilian
becomes combatant if he/she participates in thelities without being member of the army
(or militant group) islevée en mes$e which entails that the civilian population in
unoccupied territories, on approach of the enerag,the right to take up arms spontaneously
and is not to be punished theredfthey haven’'t had the time to organize themselves
provided that they carry their arms openly, heace,distinctable, as required by international

humanitarian law’.%*

Concluding from all the above, in the case of tbésh farmer if we regard self-defence and

the collective nature of the attack/counter-attaok,have to examine whether the farmer was
actually in a self-defence situation. As long asMas not, he was not entitled to fight back. If

there was a group of Polish farmers instead of amlg farmer, the situation would be the

same. Under IHL rules, however, we must examinethdrethe enemy was approaching,

whether the farmers had time to organize themsglesther the taking up of arms was

spontaneous and whether they carried their armslyppd@he soldiers threatening them

personally is not an issue undevée en mess&he criteria are, obviously, very differefit.

8 Géza Herczegh warned that any exception or désivétom the main rule of combatants’ obligationniake
themselves distinctable from the civilian populatiwould ultimately lead to a weakening of the pctitsh of
civilians. See Herczegh (1984), pp. 270-274.

8 Article 4 A (6) Geneva Convention Ill and Artick® (1) Additional Protocol I.

% See Article 4 A (6) of Geneva Convention Il

1 Another interesting example of considerationl®fée en messis the status of Yugoslav partizans who
opposed Hungary re-gaining control over Novi Sad942, which was followed by the Novi Sad Raid ieatr
out by the Hungarian armed forces. The partizaioreetdid not only take place during the re-occupabf the
territories and were not spontaneous, therefong ¢hanot be qualified devée en messehis, however, did not
justify the raid that was carried out in retaliatiof the Partizan actions.

2 A Hungarian parallel to the case could be thaBishop Vilmos Apor. During the Second World Warden
the German occupation of Hungary, the Bishop pteteeveryone, irrespective of religion or race, sboght
refuge in his church. The occupation ofdgythe town of his seat, began on 29 March 19453@March, after
having denied entry for Soviet soldiers seekingoto the cellar and rape the women who were statyiage, he
was engaged in a fight by a Soviet soldier, durifdgch he was shot. The wounds caused his deattv adgs
later. (Sourcehttp://magazin.ujember.katolikus.hu/Archivum/20@@8.htmland
http://www.irodalmijelen.hu/?g=node/13§kast visited on 8 May 2012). The question coultkege whether he
was acting in self-defence and whether his actionlcc be regarded unddéevée en messeonsidering the
occupation of G§r. Since he was acting alone, his action cannctelesm asevée en messan addition, he was
not acting to stop the invading forces but to prbtee women in his residence. Nevertheless, thieraof the
Soviet soldiers was clearly illegal, given that Bishop was not armed.
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The conclusion therefore is that when deciding Wwaethe Polish farmer acted rightfully, the
decisive element should not be the existence oftliheat to his personal security, i.e. the
prevalence of an individual self-defence situatiout, rather the conditions laid down by IHL.

In this case, since the farmer was acting allewée en messmnnot be applied to hith

Therefore Fletcher’'s examination falls, as a predmn, on the existence of a self-defence
situation, while the IHL examination falls on theesgtion of direct participation in hostilities.
As a summary, although the result of the two exations will be practically the same in
case of one Polish farmer (self-defence—basedfatinger was not in a self-defence situation
therefore attacking the soldiers was illegal; IHasbdlevée en messmn be applied only to
“en messe a group of persons, therefore attacking the isoddwas illegal since the farmer
was acting along), we may come to two differentultssif we regard a group of Polish
farmers (self-defence — based: no self-defenceatsitu therefore the act is illegal; IHL—

based: if those criteria which we have specifieovabare fulfilled, the act is legal).

Therefore reformulating the question, and changjiregfacts of the case to a group of Polish
farmers: according to the Fletcher-reasoning, tludis® farmer still cannot raise the
‘collective’ argument because they were not acasgepresentatives of their armies; while
according to the present author’s reasoning, ia tiaise they could justify their acts under
levée en messbecause there was a ‘group’ of themp matter whether they were

representing their armies or not.

Furthermore, looking at the consequences of themadf collectivity with respect to war
crimes, we have to note that the argument towastisative guilt can be turned to its reverse:
making war crimes a collective action and therefaitaching collective guilt to it, one may
come to the conclusion that if the nation cannohélel guilty of a crime than the persons
acting on its behalf cannot be guilty either.

Lewis notes the danger in relying too heavily oitembive responsibility: in his opinion, this

is a way to the view that responsibility does redllly exist, or at least well on the way to

9 According to the Commentary: ,The provision is mpiplicable to inhabitants of a territory who takethe
»,maquis”, but only to mass movements which faceitheding forces”. See Pictet, Jean S. (ed.): Cotiwe
(1) Relative to the Treatment of Prisoners of \Maeneva, ICRC (1960), p. 67.
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finding it easier to ignor& Albeit such a development is more psychological soiological
in substance than logically conclusive, it is rekabte indeed and is certainly not far from
turns tacitly acknowledged by public opinion andgs worldwide.

Another feature of collective responsibility wouteé that the burden of proof would be the
reverse of individual responsibility. In case dadliwidual responsibility, the burden of proof is
on the prosecutor, based on the presumption ofcamae; however, when considering the
individual's accountability as a member of a gromipyould be left to the individual to prove

that for some reason he/she was not involved icdnemission of the crimes.

This was demonstrated in the debate ardkind Waldheins eventual responsibility during
the Second World War. Kurt Waldheim was the UN 8exy-General between 1972 and
1981, later Federal President of Austria betwee36Xhd 1992. At the time he was elected as
President, a fierce debate unfolded around hiscgzation in Nazi persecutions in Salonici.
Waldheim was an interpreter and liaison officetha rank of lieutenant with thé&ehrmacht
and was stationed in Salonici when German forcesred over 40 000 Jews from Salonici,

thereby basically annihilating the Jewish commuimitthe city.

As the International Commission of Historians ladetermined, Waldheim, due to his junior
position within the Wehrmacht, had no influencetloe deportations, although he participated
at meetings where it was discusSetllevertheless, the discussions made him explaindfe

in the German army and as the debate and simifear a@tebates unfolded, it was presumed
that every single member of the collective was oesble for what the collective, or leaders

of the collective, perpetrat&d®’

The Sharon-case is another cited example to denatmsthe effect of collective
responsibility. In theSharoncase, a complaint was filed in 2001 in Belgiumiag@Ariel

% H.D. Lewis, The Non-Moral Notion of Collective Remsibility, in: Individual and Collective Respobiity,
Peter A. French (ed.), Schenkman Books (1972)3@ffL

% See The Waldheim Report. Submitted 8 February 1@%@deral Chancellor Dr. Franz Vranitzky.

% See Kurt Waldheim, Former U.N. Chief, Is Dead&t8ew York Times, 15 June 2007, available at:
http://www.nytimes.com/2007/06/15/world/europe/1ftweim.html?pagewanted=2& r=2Past visited on 1
April 2012).

" Similarly, the burden of proof was reversed in @gatary-case. Csatary, accused among others wiitly b
responsible for deportation of Jews from Kassa amnknyec-Podolszk in 1941, defended himself with tiea
was in Kecskemét at the time of the deportationenEually, the charges were dropped for the 194&hsvbut
were upheld for the 1944 events. $¢p://hvg.hu/itthon/20120725 csatary_felelossegdied (last visited on 1
October 2012).
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Sharon and others — Sharon Israeli Minister of Bedeat the time of commission of the
crimes and Prime Minister at the time of the prooegs — for alleged crimes (war crimes,
crimes against humanity and genocide) committednag®&alestinian refugees in Lebanese
refugee camps in 1982. The case was filed by v&ctiinthe massacre based on universal
jurisdiction. Eventually, the Belgian courts refdgbe case, as a consequence of strong Israeli
and US pressure. The case brought huge attentzaube it was raised in a state that had no
link with the alleged perpetrator, the scene ofdhmes or with the victims, therefore was a

case of ‘pure’ universal jurisdictiofi.

Fletcher is of the opinion that ,the worst partlof tendency toward universal jurisdiction is
the belief that if Ariel Sharon had been guiltysofrime against humanity, he could have been
judged and sentenced in abstraction from the natiowhose name he acted as military
commander. Belgium was not in a position to judgewen to think about the complicity of
the entire Israeli nation in any crime Sharon miggte committed® Fletcher meant that the
eventual responsibility of Sharon shall be shanethe responsibility of the Israeli nation for

creating a culture in which Sharon did not undergtidne wrongfulness of his deeds.

We can come to two conclusions from such a statenfgnf we cannot suppose that the
entire Israeli nation was guilty than the indivilwesponsibility of the agent vanishes, (ii)
they share responsibility: the agent and the na@onsidering from a given distance, both
conclusions can be dangerous and go directly ofgposie of the greatest developments in

international law: individual criminal responsilbyli

If we were to accept that an agent of a state cinlwe responsible for an international crime
if the nation as a whole can be held responsibb this could be an easy way out for agents
from responsibility. If we were to accept that msgibility is shared between the agent
(individual) and the nation, then again we hit ramswerable questions such as how much the

nation is guilty and what would be the proportidrgoilt shared.

% For an analysis of the case, see Deena R. HurWitzersal Jurisdiction and the Dilemmas of Int¢ioraal
Criminal Justice: The Sabra and Shatila Case igiBel, in: D. Hurwitz, M. L. Satterthwaite, D. Fo(dds.)
Human Rights Advocacy Stories, Foundation Pres®9pand Amnesty International, Universal Jurisdiati
Belgian Court has Jurisdiction in Sharon Case t@stigate 1982 Sabra and Chatila Killings (2002ailable
online athttp://www.amnesty.org/en/library/info/IOR53/001en(last visited on 6 February 2012).

% George P Fletcher, Romantics at War, Princeton éfgity Press, New Jersey (2002), p.65.
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Fletcher further argues that whatever respongitfitiaron bore for the massacre in Lebanon,
his responsibility is shared with that of his natiand therefore mitigated because he was
acting as an agent of the state. But how can orsuteeabout this? Talking in general terms,

what if it is the individual will of the agent toipe out another group of people? What if this

is his own personal belief and he only uses the $ta is representing to execute his plan and
it is exclusively through such a channel that evalhy the plan allegedly transforms into state

policy? How can we prove the difference?

And again, what result would such an approach tene where could and would such a
theory lead? If we stick to individual responstlyilin our example, the agent can escape
responsibility only provided that he steps dowmfroffice before the acts are committed, but

if he doesn’t step down, it makes it his own indual responsibility.

While we may accept that in war a soldier is naingcon his or her own behalf but on behalf
of the state, the point of the concept of individcraminal responsibility is exactly not to let
such individuals hide behind the state’s “will”lmehind orders given by superiors in the name
of the state. A state is only an abstract entitjctvitannot hold criminal liabilit?® therefore

it is unacceptable that individuals could commibeities in the name of the abstract state
without any consequenc8s

Fletcher argues that the crimes under the Romet8tate collective, because the perpetrators
are prosecuted for crimes committed by and in @raenof the groups they represent. “(...)
The individual offenders are liableecause they are members of the hostile grabps
engage in the commission of these crint&$If we look at the nature of war crimes, we may

come to the conclusion that neither part of thageshent is correct.

With respect to crimes against humanity or gengcdtbough this can also be the intent of

one single person only (even though it is diffidaltimagine such a case), the widespread or

190 considerations about the difference between gowemh leaders committing genocide and the statéf itse
being responsible for genocide are discussed hyaAlbana Apreotesei, Genocide and Other Minoritiated
Issues in Cases before the International Crimirmalr€ in: 5/2 Miskolc Journal of International L§2008) 16-
27, p. 23.

191 See Geoff Gilbert, The Criminal ResponsibilityStates, in: 39 International and Comparative Lavaiuly
(1990), pp. 345-369.

192 Fletcher (The Storrs Lecture, 2002), p. 1525.
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systematic nature of the act are constitutive etgmef the crimes, therefore these elements

could make them “collective” in nature.

War crimes, on the other hand, can easily be cormadhibut of a purely individual motive:

someone wanting to loot an enemy civilian for hindoenefit or behaving in an inhumane
way with detainees out of personal cruelty or ageufor revenge, personal or mediated.
These acts can well be committed without a statntrbeing in the background. Naturally,
state intent may be in the background for exampleaise of torturing of prisoners to gain

information, but it would be all too simplicist gay that all war crimes are part of a state

policy.

McMahan argues that the reason for the formulaitiothe Rome Statute - namely that the
ICC is concentrating on the mass violatioH§ is not the collective nature of the crimes but
rather the limited resources of the ICC. Would thés otherwise and would the collective
(state) element be required for war crimes, it Womlclude corresponding elements in the

elements of war crimeg€?

If we go through the elements of war crimes, itdmes apparent that none of them include
any reference to the requirement of collectivifygstematic nature or anything similar. That is
why it is easy to agree with McMahan, having to #uht crimes committed and explained as
state policy are particularly dangerous becausep#ipetrators are hiding behind the state
policy so it is increasingly important to prosectliem individually for that one can be sure
that everyone will think twice before executingfaming such state policy.

The argument that war crimes are prosecuted becalusiee collective element, that is
because they are committed in the name of the gwlup the perpetrators represent is
actually a reverse argument of the well-known dedeof superior order. In the superior order
defence, the subordinate is trying to defend hifrfsmin criminal liability by claiming that he

was given orders by his superior. Such a defenserightly, not been accepted at and since

193 5ee for example Article 8 (1) of the Rome Statftthe International Criminal Court.
104 Jeff McMahan, Collective Crime and Collective Falmment, in: Criminal Justice Ethics, Institute for
Criminal Justice Ethics, New Jersey, Winter/Sp208, pp. 5-6.
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the Nuremberg Tribunaf® So, in principle, it is out of the instrumentalio§ international

law.

In the case of the “collective” defence, the lea@ersuperior) is defending himself by saying
that he only executed the will of the group. As mas the law says in the superior order case
that the subordinate shall not carry out illegaless, the superior shall also not carry out an
illegal “mandate” coming from the collective. Inctua case the will of the collective, even if
illegal, will remain to be a will without action.hE justification is also similar: in the superior
order case the soldier defends himself by sayindith@ot actually want to carry out that act,
and in the “collective” defence case the superiay mlso say it was not his will, but the will
of the collective. This is why it was so importaut to accept the superior order defence and

this is why, in my opinion, it is equally importambt to accept the “collective defence” either.

Similar questions were raised when thinking abdut forms of liability during the
Nuremberg Tribunals. In order to overcome diffimgtof proof, evidence and a big number
of defendants, an attempt was made to determinara@i liability based on membership in
criminal organization However, due to the recognition that individuaingnal responsibility
requires personal culpability, it was accepted thambership in an organization was not
enough in itself, it also requires knowledge of ¢hieninal acts or purpose of the organization
and that the persovoluntarily joined the groupr committed the acts himself. Even in this

form, this solution remained to be strongly coradst®

It is worth to note that a further development loé thotion of criminal organization was
assured by the Prevention of Terrorism Acts intinited Kingdont®’, which stipulated that
law makes certain organizations illegal and thukintamere membership a criminal offence.
Here, however, the criminal offence stands notctatain acts committed by the organization
but for membership alone. In such cases knowleélgerainal purpose of the organization or
the commission of criminal acts was obviously natoadition for criminal liability of the

member. These measures against the Irish RepulAicag were then further developed by

195 Nuremberg Charter, Article 8: ,The fact that theféndant acted pursuant to order of his Governmeat a
superior shall not free him from responsibility,tbmay be considered in mitigation of punishmenthié
Tribunal determines that justice so requires.”.

1% see Machteld Boot, Nullum Crimen Sine Lege and $ubject Matter Jurisdiction of the International
Criminal Court, Genocide, Crimes Against Humanityd aVar Crimes, Intersentia, School of Human Rights
Research (2002), p. 300.

197 prevention of Terrorism (Temporary Provisions) A889 (repealed), available online at:
http://www.legislation.gov.uk/ukpga/1989/4/conte(ist visited on 6 February 2012).
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subsequent other counter-terrorism acts througtimutvorld following the 9/11 attacks, the

examination of which extends the framework of thespnt study.

This form of liability can be seen as similar t@ ttollective responsibility of a group, but is
based on completely different logic and is moremnf of indirect responsibility, therefore,
and on the final analysis, it can not be consider®a form of collective responsibility?
Namely, this form of responsibility requires thiag tperson is free to decide whether to join a
group or not, which is not a choice one can usualéke with regard to being a citizen or

national of a given country’

The notion of responsibility of criminal organizais is therefore not to be confused with
collective responsibility: in the case of respoilgibof criminal organizations the member of
the organization is supposed to have been awatteeafriminal objective, joined voluntarily
and was not simply a member of a group (not anrozgéion) in the name of which persons
or groups committed the atrociti&$.

Simon argues for a need for responsibility of ofgaimons by indicating that “participants
belonged to organizations, whose structures prarégtal to carrying out genocide or a
grave injustice.*** This, however, requires that such participantsewst simply members of
the group but were active members of it, contritgitio the commission of atrocities. This is
an enormous difference between responsibility gaoirzations and collective responsibility

in that in the latter case merely being a membethef group could be enough for the

1% The ICTY Statute and the decision in ffadic case also foresee the element of common desigrfasn of
accomplice liability, however, these provisions nnat be interpreted as including a concept of ctile
responsibility.” See Boot, p. 302.

199 gjgnificant discussions over conditions of holdiag individual responsible for mere participation &
criminal organization unfolded exactly around tiésue: whether there are escape routes for coeandd
ignorant members of the organization. In the elne, Tiribunal examined the criminality of the orgatians and
gave leeway for individuals on grounds of theireral the organization. As for background and disimms on
the development of responsibility based on paitim in criminal organizations at Nuremberg, sEeomas
W. Simon, The laws of genocide: prescriptions fgust world, Greenwood Publishing Group (2007), 2p7-
234. Simon strongly criticizes the views that sglgnstick to individual criminal responsibility arargues for
the need to establish organizational responsibiijty.] the failure even to consider organizatiorsscaiminal in
contemporary debates over war crimes tribunals@ipphe claim that we have learned the wrong lesémm
Nuremberg.” See Simon, p. 233.

10 For a discussion on objective responsibility, s€ellér Balazs Jbszef, Nemzetkdzi Bitijey
Magyarorszagon, Adalékok egy vitahoz, Tullius KiaBédapest (2009), pp. 192-193.

11 Simon, p. 240.
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responsibility of the all the members involvVédTo put it bluntly, the difference is between

the responsibility of the SS and the responsibdftshe entire German natidft

In the case of collective responsibility, we therefagain come back to the question of how a
citizen escapes collective responsibility if it was his own will to be the part of the “group”
at all. Obviously, renouncing citizenship is not answer to this question. Therefore
accepting the rationale of responsibility of criadiorganizations or membership within such

organizations is not the same as accepting thenaé of collective responsibility.

There is no requirement of a collective elementfar crimes

Therefore we may conclude that although wars adead collective in nature, it does not
follow that war crimes are also collective in natuwhile it may be easy to imagine some
war crimes as being an articulation of a collectii#, neither the formulation of the grave

breaches in the Geneva Conventions and their AwfditiProtocols, nor war crimes listed in

the Rome Statute include any required elementsltgativity.'**

The reason individuals were directly made subjeariminal liability under international law
was to ensure that international law cannot beewted through hiding behind the abstract’s
will by persons responsible for states’ legislation for government orders given to
individuals. While Kelsen held that internationdfemces were attributable to the state
only**® and in earlier times obeying government ordessilted in that individuals remained

immune from criminal prosecutions, the Nurembergu®h''® and subsequent international

12 Mellema, on the other hand, argues that noone iisember of the collective unless he/she has done
something or omitted to do something that warranembership in the collective. See Gregory Mellema,
Collective Responsibility and Contributing to ant@me, in; 25 Criminal Justice Ethics (Summer/2a06), p.
17.

113 Organization responsibility occupies a more i and more defensible middle position betweer [...
holding an entire nation morally responsible andexhiberg Tribunal’s ultimately holding only a fewatiers
criminally guilty. Whatever the complicity of theation’s population might be, atrocities on a masales are
carried out, generally, not by the population ashele but through organizations within a nationtestaSee
Simon, p. 242.

114 35ee also Boot, p. 304.

15 Hans Kelsen, Collective and Individual Responiibifor Acts of State in International Law, Jewish
Yearbook of International Law (1948), p. 226 and 280-231.

1% Nuremberg Charter, Article 7: ,The official positi of defendants, whether as Heads of State oonsgge
officials in Government Departments, shall not besidered as freeing them from responsibility otigating
punishment.”.
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instrument$'’ expressly established that the official capacifydefendants was not an

accepted ground to excuse them from criminal resipdity.'®

While the immunity of a
person because of his official capacity is not dyathe same question as collective
responsibility, it shall be realized that criminasponsibility was brought down to the

individual’'s level precisely because acts, in thd,eare committed by individuals.

Some experts argue that there is an excess of meigay for war crimes as opposed to
individual responsibility, in that not only the gen who actually perpetrated the act should
be held responsible, but also those who createzhainonment and scheme in the framework
of which such atrocities had been committ€dOne can fully agree with such an opinion in
the case of certain kinds of war crimes, notingat tthis does not establish collective
responsibility as such, it rather places a respditgion the individual in a different form or
means a different mode of liability — be it commaedponsibility or responsibility based on
the notion of joint criminal enterprise — to persasther than those who actually, directly
carried out the acts?

“International criminal law has been regarded astrowersial and innovative precisely
because it makes individuals liable for infractiasfsinternational law’'s most fundamental
norms. At Nuremberg, the International Military Bunal, in its final judgment, declared that
the hideous crimes under investigation were conechithot by abstract entities but by

men’.”*?! It was exactly the acknowledgemEntof individual criminal responsibilify?® that

17 See Article 7(2) of the Statute of the ICTY, Akid(2) of the Statute of the ICTR and Article 27¢f the
Rome Statute of the ICC.

18 This being said, several peace treaties formatee kind of 'collective’ responsibility for the war acts
committed during war. The Paris peace treaty wittndghry entails for instance that Hungary is to pay
compensation. See preamble of the Peace Treaty hitigary, Paris, 10 February 1947, operative para 1
~Hungary, having become an ally of Hitlerite Germamd having participated on her side in the waira) the
Union of Soviet Socialist Republics, the United &ilom, the United States of America and other United
Nations, bears her share of responsibility for tes (...)"

19 5ee for example Ainley, pp. 6-7.

120 The view that this is a specific form of liabilityas underlined in th&adic case: ,[The ICTY statute] does
not exclude those modes of participating in the mission of crimes which occur where several pers@wing

a common purpose embark on criminal activity teahen carried out either jointly or by some merah#rhis
plurality of persons. Whoever contributes to thenoassion of crimes by the group of persons or sorambers

of the group, in execution of a common criminalgmse, may be held to be criminally liable.” S&esecutor v
Tadig Appeals Chamber, Judgment of 15 July 1999, pa@a 1

121 Gerry Simpson, Law, War and Crime, War Crime Friahd the Reinvention of International Law, Polity
Press, Cambridge (2007), p. 55.

122 For the evolution of individual responsibility attie individual becoming a subject of internatiolzat, see
Hobe (2008), pp. 167-169.

123 Eszter Kirs notes that during the Nuremberg trdisr the Second World War, responsibility shiftexm the
entire German nation to those individuals who aslées were responsible for the crimes. See KirdeEsz
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was such a landmark step at the Nuremberg tribdfisEhe International Law Commission
in 1951 also foresaw individual criminal responiéipifor offences against the peace and
security of mankind, and it did so paradoxicallyaety after the events in relation to which

collective responsibility is most often cit&4d.

The Nuremberg Charter did not only accept individaaminal responsibility, but also
negated the possibility of defence on the groundasing been acted as Head of State or a
government official or under the orders of the gawgent or a superidf® Principle IV adds:
“provided a moral choice was in fact possible tovhiThis means that if the person had no
choice but to commit the acts (e.g. whether hethagossibility to refuse the order or he put
his own life in imminent risk if he did so) he magcape liability. So then how can we talk
about collective responsibility if in fact law reguzes that it is possible that certain
individuals didn’'t have another choice? This qumstican only be answered on the
individual’'s level by judging whether he had a d®or not to not commit the acts. But if we
start looking at the motives and possibilities mdividuals, we cannot talk about collective

responsibility anymore.

What's the point?

So what's the point in recognizing the notion ofl@ctive guilt and responsibility for war
crimes? While individual criminal responsibility $ia result in that an individual can be held
criminally liable and be punished, a collective mainbear criminal responsibility therefore
collective responsibility would be a theoretic wotiwith no practical results or consequences,
even more, it could divert attention from individluesponsibility*>” So what purpose would

the acceptance of the notion of collective guiltollective responsibility serve?

Demokratikus atmenet a haborlténtettek arnyékaban (Democratic transition in thadstws of war crimes),
Bibor Kiadé, Miskolc (2012), pp. 18-19.

124 Eor more on the Nuremberg and Tokyo Tribunalsthei heritage, see Greppi (1999), pp. 533-536.

125 bid, pp. 539-540.

126 principles 1l and 1V, ,Principles of Internationbaw Recognised in the Charter of the Nuremberiguiral
and in the Judgement of the Tribunal”, adopted Hey International Law Commission of the United Nasipo
1950, see also Greppi (1999), p. 535.

127 Once a group is identified as collectively resgibte for a harmful situation, we forget about theividual
actions which lead to this situation.” Gregory Fldma, Collective Responsibility, Editions Rodopi\B
Amsterdam — Atlanta (1997), p. 37.
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State policy is formed and executed by individwadd since the state is an abstract entity, the
best solution there is, is to catch the individudisn the end there is not one individual
willing to execute a cruel state policy fearingnminal punishment, we have reached our goal.
Law and enforcement should work together and law caly be effective if it can be
enforced. International law generally suffers framack of top-down enforceability. The
measures available in international law to enfatseules are weak, hazy and not effective. It
is precisely individual responsibility under intational criminal law that makes international

norms enforceable. This notion is a rare but wela@onstraint on national sovereignf.

This question gets particular relevance today &s Ithiernational Criminal Court starts
functioning. It is concentrating on punishing indwals and it puts the primary responsibility
of prosecution on national courts who are alsoidgatith individuals. This system is hoped
to result in an increased activity of prosecutidrwar crimes around the world, both on the
international and national level. Moreover, to lo@t a broader picture, collective
responsibility would not help peace-process eitfierstigmatize a whole nation as guilty in
committing a crime is a seed for further violenoel &ostilities™® Finally, it seems there is

anyway too much mitigating factor for crimes contedtin war and mostly only a small

proportion of the real perpetrators are held resipie’*°

Or is the notion of collective responsibility arterthat could be used in its non-criminal
sense? According to modern international law, erahresponsibility can only be individual,
and this is, according to the present author’s yiaw so, considering the problems raised
above, notably the difficulties in proving level aivolvement of the members of the
collective’s or their possibility of withstandindhe ‘collective will'. Eventual criminal
responsibility of a ‘collective’, or a group of pens, should be tackled through different legal

mechanisms, such as criminal enterprises, crinonganizations or new forms. However,

128 5ee Simpson (2007), p. 55.

129 An important idea behind the notion of individuaiiminal responsibility for certain conduct is &void
stigmatizing a particular group of people as crihinncluding, for instance, a particular partyao armed
conflict, as this may make future peace and rediation more difficult to achieve.” See Boot (200p) 304.

130 «There is already altogether too much mitigatidriegal liability for criminal action in war. A sigle act of
murder in domestic society is treated as a sentaitter by the law. For a variety of reasons—retiidyy social
defense, deterrence, and so on—it is held to lyeealt importance to bring the murderer to accoiiten an
unjust war is fought, the result may be the wrohdgdliing of many millions of innocent people—munde
millions of times over—but who is ever brought tocaunt?” See McMahan (2008), p. 11. See also: “when
unjust wars are fought and vast numbers of innogeaple are slaughtered, it usually turns out,dmes sort of
legal alchemy, that no one is responsible, no enguilty, no one is liable, and no one is punishedkappy
outcome for all those whose guilt is reciprocallynohished by the guilt of others until there is eoleft for
anyone at all.” See McMahan (2008), p. 11.
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arguments for the sharing of the collective in @@that can to a certain extent be attributable
to it could make sense in a non-criminal law, ather moral, social or political sense, or

through reparation according to the rules of iraéonal law.

This had been done with respect to the resportgilofithe German nation for the holocaust
or through provisions in satellite peace treatideng the state recognizes its responsibility
and agrees to pay compensation. The Genocide Chonetipulates that “Disputes between
the Contracting Parties relating to the interpretgtapplication or fulfillment of the present
Convention, including those relating to the resjiahity of a state for genocide or for any of
the other acts enumerated in Article Ill, shallSmitted to the International Court of Justice

at the request of any of the parties to the disptite

In modern times, political pressure and opiniontltd general public can often constitute
serious pressure. In everyday talk, Hutus wereoresiple for the Rwandan genocide, the US
was responsible for torturing prisoners in Guantamar in Abu Ghraib, the US and UK were
responsible for attacking Iraq on false grounds, $lerbs were responsible for the Srebrenica
massacres, Afghanistan was responsible for hampoAkhQuaeda and indirectly for the
terrorist attacks carried out by it, Palestinians gesponsible for the suicide bombers and

other terrorist attacks and Israelis are respoasdl killing innocent civilians in Gaza.

But of course these are broad generalities andheaeally thinks that every single Hutu, US
and UK citizen, Afghani, Serb, Palestinian or I§rée responsible even in the political or
moral sense, because some, or even many of themheeasy opposed their government’s
actions. Of course we can claim that they eledted governments, but this does not seem to
be a sound argument. Thomas Franck, who acteduaselofor Bosnia-Herzegovina in the
1996 ICJ casé? argued that state responsibility for genocideexamined by the ICJ and
individual criminal responsibility as examined blget ICTY are not contradicting, but

paralelly viable mechanisrhs.

However, he also argues that “to blame an entioplpe the population of the state, for the

acts of the state would be to assert a discreditdidn of ‘collective guilt.” We all celebrate

131 Article 9 of the Genocide Convention.

132 case concerning Application of the Convention lvm Prevention and Punishment of the Crime of Geleoci
(Bosnia and Herzegovina v. Yugoslgyig996 1.C.J., Judgment of 11 July 1996.

133 Franck (2007), pp. 568-569.
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the emergence of a human rights regime that rezegrihe rights of the individual as distinct
from, and sometimes even in opposition to, those¢hef state*** He adds: ,But, just as
obviously, even in the new era of individual riglasd responsibilities, the state has not
ceased to exist. It is, and it acts, and it mushéld accountable. When the state commits a
great evil, it cannot be allowed to escape resjbditgi by the punishment of a few
leaders.*** However, state responsibility does not represedihg every member of the
state guilty under ’'collective guilt’, but rathehaing in remedying the consequences of

violations by the staté®

Still, raising collective (social, moral or polii responsibility bears the great danger of
simplifying and generalizing but could also mota/&titure groups to withstand wrongdoings
committed in their name. An additional idea couddebway to at least identify the group and
members of the group who were indeed responsibleviidations, or to examine how the

collective — the citizens, members of the groupodld have prevented or stopped the
violations. This should, however, not lead to disining the individual’'s criminal

responsibility but rather identify the group’s attehal, non-criminal responsibility.

In sum, it seems neither correct nor helpful to a@®gin a discussion over collective
responsibility purely in the criminal term, becatggnly individualized justice could ensure
the relevance and meaningfulness of internaticeal Abstract entities were out, flesh and

blood human beings were ih*’

3. Overview of international obligations to repressar crimes

International humanitarian law and internationainanal law include a variety of obligations
on national repression. A common element of thédigations is that they direct states what
to do but do not specify how they should do it.etnational treaties usually define an
obligation to reach a certain result — the punishinoé certain crimes —, which implies that
states are bound to adopt internal legislation vkatisfies this objective in any way they see

fit'*3, This is obvious given considerations of stateeseignty>* such obligations usually

1341bid, p. 5609.

1351bid, p. 5609.

130 1bid, p. 571.

137 Simpson (2007), pp. 56-57.

138 See Fichet-Boyle — Mossé, p. 879.
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mean a self-restriction of sovereignty on the flstates, the way they comply with such
obligations has to be left to them so that it com® to their legal culture, legal system and
principles. An account of these obligations follpwscluding an early analysis of possible

difficulties in their application.

The obligation of states to repress violationsndééiinational humanitarian law is very clearly
detailed in various treaties. The Geneva ConvestioAdditional Protocols obligations are
based on a three-pillar systéfh obligation to repress or suppress grave breaaheshe two
elements of thaut dedere aut judicarprinciple: the obligation to search for personsihg
committed grave breaches and an obligation toheyntor hand them over to another stéte.
Contents of these elements have been further dese@ldy customary law and by
international treaties, such as the statutes efniational tribunals or the Rome Statute of the

International Criminal Court.

Specific aspects of the above mentioned measuxeskieen also developed or overwritten by
states and international treaties, both due totised@onsiderations and following an urge to
make such measures more effective. Such developrhernt been particularly significant in
two fields: one field is the increasing acceptaatéhe grave breaches regime for violations
committed in non-international armed conflféfs the other is in the field of interpretation

and application of thaut dedere aut judicarprinciple**®

The three-pillar system of the Geneva Conventions Additional Protocol | bases itself on
the differentiation between serious violations ygréreaches) and other violations, and on a
practical necessity to have these violations puwudby any state. The treaties themselves list
grave breaches that states are obliged to ptffiigfor other violations, there is simply an

obligation to suppress them, leaving the methoduwh suppression to states, which may,

1391bid, p. 879.

140 Commentary to GC I, p. 362.

141 Common Article 1 of the Geneva Conventions andbffigation to ,ensure respect” for the provisiaighe
Convention also oblige States, although on a meregl basis, to eventually repress violations.\Gega
Réka, Haborusimcselekményekkel kapcsolatos eljarasok nemzetsagak edtt (War crimes procedures in
front of domestic courts), in: Kirs Eszter (ed.jjy&égesedés és széttagolddas a nemzetkdzi &jagten,
Studia luris Gentium Miskolcinensia — Tomus |V, kbéc University — Bibor Press (2009).

142 Although it cannot be clearly stated that thisdmee customary law. See Lindsay Moir, Grave breaehes
internal armed conflicts, in: 7/4 Journal of Intational Criminal Justice 2009, 763-787.

143 Developments regarding the universal jurisdictimciple will be discussed in detail in Chaptergtl and
[1l. 1. (iv) of the present thesis.

144 Some authors derive the obligation for repressiso frompacta sunt servands&ee Fichet-Boyle - Mossé,
p. 871.

48



obviously, also include penal sanctions. Huog dedere aut judicare principktems from the
fear that perpetrators of serious offences woutasflicts between national jurisdictions to

escape criminal liability and thus seeks to essaldi global, universal solution.

In the understanding of the Geneva Conventionsfalditional Protocol I, grave breaches are
the most serious violations of the rules, commiti@dnternational armed conflicts; other
violations committed in international armed cortficand violations committed in non-
international armed conflict are simply labeled"@slations”, “breaches” or “acts contrary”

to the Conventions/Protocols. The difference, aedabove, lies partly in the obligation of

sanctioning.

In addition, as already noted above, Additionalt®tol | introduces the term “war crimés®
which mean grave breaches of the Conventions anditiddal Protocol I. The relation
between war crimes and grave breaches has often beafusing; except for the
differentiation discussed above, the differencels® said to be that war crimes are crimes
committed in war and criminalized in internatiotek - in other instruments than the Geneva
Conventions and Additional Protocols, such as tharter of the Nuremberg International
Military Tribunal or in customary law-, and graveebches are terms introduced by the
Geneva Conventions and Additional Protoct.|

Another difference between war crimes and graveadires is that war crimes entailed
international criminal responsibility, while gray@eaches didn’t, for the reason that the
Geneva Conventions left it to states to punishefiés- this is partially why theut dedere
aut judicare principle was adopted. Although the war crimesimegseems to be more
advancing® to the detriment of the grave breaches regimeputiwubted advantage of the
latter is the universal ratification of the Genévanventions as opposed to a much smaller
number of parties to the ICC Rome Statute. Howewvey crimes and conditions of
accountability in the Rome Statute are more adieylelements of crimes are detailed, and

with a growing number of case law of the ICC, intpat international jurisprudence will be

145 Article 85 para 5 Additional Protocol I: ,Withoprejudice to the application of the Conventions ahthis
Protocol, grave breaches of these instruments Bhatkgarded as war crimes.”.

146 See Marko Divac Oberg, The absorption of gravadfies into war crimes law, in: 873 InternationaVige
of the Red Cross (March 2009) 163-183, pp. 163-164.

147 bid, p. 165.

148 See James G. Stewart, The Future of the GraveeBesaRegime Segregate, Assimilate or Abandon7/4n:
Journal of International Criminal Justice 2009, #55.
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attached to it as an important secondary sourten all, it is frequently observed that the war

crimes regime is more effective.

Moreover, the regime separating violations committethe context of international and non-
international armed conflicts was partially overten by the Statutes of the ICTY and ICTR
and the Rome Statute of the ICC, in that many timd@ committed in non-international
armed conflicts were also regarded as war crimbs dame parallel with the practice of an
emerging number of states which, in their penaklagon, penalized violations committed in
non-international armed conflicts the same wayhasdé committed in international armed
conflicts. Thus, the difference between crimes catbach in international or non-international
armed conflicts seems to be diminishing and the téwar crimes” includes both kinds of

violations.

Other humanitarian law treaties, such as Prototdiolthe Hague Convention on the
Protection of Cultural Property in the Event of AathConflict also define grave breaches
with a similar penalizing obligation and thet dedere aut judicarprinciple”® as present in

the Geneva Conventions / Additional Protocol I. §hilne obligations for penalizing certain

acts come from a number of treaties which statee tmobserve.

Due to the underlying understanding of the grawabines regime that it is the states that are
responsible to carry out penal procedures, the @e@enventions and Additional Protocol |
did not detail the method how such violations shalincluded in their penal legislatiafnor

did they give any guidance on the procedures thimesexcept for the requirement of fair
trial guarante€s®. The Commentary is also mainly silent on this ésswith only noting that

legislation shall provide sanctions and it shati e left to the judge to deal with thé%e

Most probably the difficulties in adopting propeugislation and ensuring effective procedures
were not foreseen by the drafters of the Genevav€hdions. While many states seemingly

complied with the obligations, it only turned outrohg procedures in the prosecutorial phase

149 See Deék Ildiké — Varga Réka, A kulturélis javalgyveres dsszeiitkdzés esetén vald védélrmeolo 1954.
évi Hagai Egyezmény és jegikdnyvei (The 1954 Hague Convention on the ProtaatibCultural Property in
the Event of Armed Conflict and its Protocols), 52/3 Miemlékvédelem (2008) 198-209, p. 200.

150 See Gellér Balazs, A nemzetkdzi jog hatdsa a hijotg felelssségre (Effects of international law on
criminal responsibility), in: Bard Karoly, GelléraBizs, Ligeti Katalin, Margitan Eva, Wiener A. Imre
Biintetjog Altalanos Rész, KIK-KERSZOV (2003), p. 302 ff.

51 5ee common Article 3 to the Geneva Conventiorsrticle 75 of Additional Protocol 1.

1525ee Commentary to GC |, comments to Article 4B63.
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or during trials how difficult such a task can b¢ence, the word “effective” received
particular significance, although not specificalipalyzed in the Commentary: legislation
merely adopted to demonstrate a state’s complianmiteinternational law but not enabling
effective penal procedures is obviously not enouddthough this statement may seem to be
just too obvious, it was stunning to see duringatiagjons with governments on behalf of the
ICRC how states carelessly satisfied themselvel thie¢ knowledge that legislation — any
legislation - was in place without caring too madiout their practical usefulness.

Customary law seemed to largely adopt the obligatiorepress grave breaches, at least the
ICRC Customary Law Study’ states so, to which no substantial opposition feased - to

this relevant part. The Study affirms that statesehan obligation to “ensure respect” for
international humanitarian 1w, that serious violations of international humaniéa law
constitute war crimés® and that states must investigate war crimes aodepute themi®.

The Study also has two specific rules as to thetamise of prosecutions: states haviglat to

vest universal jurisdiction over war crint®s and the non-application of statute of
limitations™®. Consequently, according to the Study, therecissiomary obligation to repress

war crimes, but not all aspects of the conventiofdigations are reflected in customary law.

4. Development of the concept of universal jurisdion with respect to grave breaches

Although the obligation to exercise universal jdigsion could be seen as an inherent part of
the repression obligation, the concept is rootemnfrdifferent areas than international

humanitarian law and its application is more covgrsial than the rest of the repression
provisions. Since universal jurisdiction is disatsseparately in several places below in the
different chapters, a general introduction to gsnfation and exact meaning seems to be

necessary.

133 The Study does not have any legal binding effedbawhat may be considered as customary law grinot
represents the outcome of the ICRC’s research @istiue. Therefore the rules adopted in the ICR&dDuary
Law Study are not necessarily of a customary natadeed, many criticism appeared after the putiicaof
the study, mainly related to rules concerning weapand methods of warfare. It seems, however, rihat
substantial criticism was made to the ,Implemenptdtiand ,War Crimes” part of the Study.

154 Rule 139, Louise Doswald-Beck — Jean-Marie Hendka&tudy on Customary International Humanitarian
Law, ICRC — Cambridge (2005).

**1bid, Rule 156.

**1bid, Rule 158.

“71bid, Rule 157.

% 1bid, Rule 160.
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Although to date there is no precise manifestedhdiein accepted for universal jurisdiction
in international law, it can best be describeduassgliction over offences committed abroad
by non-resident aliens, where such offences ar@osing a threat to the interests of the state
or give rise to effects within its territory. Althgh this definition probably stands its place,
universal jurisdiction is more often defined in thegative: a ground of jurisdiction which
does not require any link or nexus whatsoever wlth forum stat€®, and the state is
nevertheless permitted to exercise jurisdictffrAnother common element to grasp universal
jurisdiction may be that it is linked to the natwkthe crimé®. In other words, universal

jurisdiction is often also described as jurisdiattbat ‘any’ or ‘every’ state can exercise

According to O’Keefe, universal jurisdiction is arin of jurisdiction to prescribe — or, in
other terminology, legislative jurisdiction. Difemtiating from the jurisdiction to enforce,
namely the authority to arrest, detain, prosectg, sentence and punish, legislative
jurisdiction means the states’ authority to crinlizexa given condutt®> While jurisdiction to

enforce is strictly territorial, ie. a state canlyoexercise its enforcement powers within its
territory'®* jurisdiction to prescribe can be extraterritarifrisdiction based on nationality,
passive personality or protective jurisdiction alleextraterritorial forms of jurisdiction, as is

universal jurisdiction.

Certain authors separate a third category, jutisaticto adjudicate, but acknowledge that
“[s]ince the jurisdiction to adjudicate hinges ¢re tlegislator entrusting the judiciary with the
power to prosecute crimes short of any link wité tiational public order, it could be said that
universal jurisdiction simultaneously [to jurisdart to adjudicate] involves a question of

jurisdiction to prescribe*®

159 See Roger O’Keefe, Universal Jurisdiction, Clarify the Basic Concept, in: 2 Journal of Internagion
Criminal Justice (2004) 735-760, p. 745.

160 5ee Meron (1995), p. 568. See also Jean d'Asprervauitilateral versus Unilateral Exercises of Urisal
Criminal Jurisdiction, in: 43 Israel Law Review (1) 301-329, p. 303.

161 see Karinne Coombes, Universal Jurisdiction: A e End Impunity or a Threat to Friendly Inteioaal
Relations? In: 43 George Washington Internatiorsal [Review (2011) 419-466, p. 425.

182 0'Keefe (2004), p. 746. O’Keefe mentions that olgly "any’ or 'every’ state would mean any or ever
state that had become party to the given treatgabe universal jurisdiction is based on custontany this
would really mean any or every state as bound Isjocoary law.

153 1bid, p. 736.

184 Naturally, a state may exercise its enforcementgus on other state’s territory with its consentetnational
law accepts rare exceptions to this rule, but tlhesdimited to armed conflicttbid, p. 740.

185 See d’Aspremont (2011), p. 304.
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Hence, in the case of universal jurisdiction, thetes prescribes certain conducts as being
under the criminal enforcement jurisdiction of te&ate — but, naturally, strictly on its
territory. Still, as O’Keefe mentions, “whilgurisdiction to prescribe andurisdiction to
enforce are mutually distinct, the act of presaniptand the act of enforcement are, in
practice, intertwined. A state’s assertion of thgpleability of its criminal law to given

conduct is actualized, as it were, when it is sotglbe enforced in a given casg®

The traditional example of universal jurisdictiog piracy. Irrespective of the crimes in
guestion, be it piracy or war crimes, universalisgiction serves the interest of the
community of states, although for different reasdriee rationale that any state can exercise
jurisdiction over piracy primarily stems from thact partly that pirates were enemies of
humankind, and partially on that that the crimesemeommitted on the high seas against
nationals of various states, making the exercisguasdiction based on the traditional
jurisdictional principles often difficult, even the concerned states were willing to exercise
jurisdiction®’.

Hence, universal jurisdiction was founded basegmmtedural necessity and it was rather a
right then an obligation. Indeed, Grotius - whoearfula ‘aut dedere aut punitevas the
forerunner of theut dedere aut judicarprinciple - thought that this principle should gpio
piracy or crimes that later became war crimes anlihsis of considerations ofcivitas
maxima®®® As Grotius stated, “[t]he fact must also be redpedh that kings, and those who
possess rights equal to those kings, have the afjldemanding punishments not only on
account of injuries committed against themselvesheir subjects, but also on account of
injuries which do not directly affect them but egseely violate the law (...) of nations in
regard to any persons whatsoev&r.”Similar reasons led to the exercise of universal

jurisdiction in the case of slave traditg.

186 O'Keefe (2004), p. 741.

157 See Coombes (2011), p. 427.

188 For an analysis of the evolution of thet dedere aut judicarprinciple, see M. Nyitrai Péter, Az ,Aut dedere
aut Judicare” elvének féliése a nemzetkdzi blnigigban (Evolution of the ,Aut dedere aut Judicare”
principle in international criminal law), in: V/1@ega (March 2001) 24-27

169 Referred to and cited by Coombes (2011), see pp-42Z. Origional quote from Hugo Grotius, De Jure
Belli Ac Pacis, Libri Tres 504, Carnegie, trans2391612).

170 see Bartram S. Brown, The Evolving Concept of @réal Jurisdiction, in: 35/2 New England Law Review
(2001) 383-397, pp. 391-392, and Georges Abi-Sahb,Proper Role of Universal Jurisdiction, in: Lidal of
International Criminal Justice (2003) 596-602, 05
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However, with war crimes, the motives were somewdiii¢rent: the concerned states were
either not willing to exercise jurisdiction (wheorfexample the perpetrator was an acting
functionaire of the standing government or the esnmwere perpetrated as a result of
government policy), or the state’s judicial systammply collapsed. It was more the
consciousness of the international community thdttd the adoption of universal jurisdiction
for war crimes, to ensure that perpetrators dostape punishment; consequently, the
exercise of universal jurisdiction became an obidga'"* Hence, in the case of war crimes, it
was not that much the procedural necessity, bberahe morale of the world community that

led to this concept.

This was also underlined by three judges inRirga case in their dissenting opinion, when
they said that “(...) following the cessation of hiitsts or other conditions that fostered (...)
commission [of war crimes or crimes against hunygnihere also is a tendency for the
individuals who perpetrated them to scatter to finér corners of the earth. Thus, war
criminals would be able to elude punishment simipyyfleeing the jurisdiction where the

crime was committed. The international community hightly rejected this prospect’®

Universal jurisdiction was often seen as being gaaed by post-World War |l trials,
including the Nuremberg trials, although the NurengbCharter did not refer to universal
jurisdiction”. The 1949 Geneva Conventions were the first imtiwnal instruments to
accept universal jurisdiction and were followedtbg 1984 Convention Against Torture and

Other Cruel, Inhuman or Degrading Treatment or hment’®. The Genocide Convention is

"1 See Brown (2001), p. 394. Brown also discussestheheuniversal jurisdiction can berga omnes
considering that a treaty can only be binding atestparties. The present author considers thatiauke
universal ratification of the Geneva Conventionsiversal jurisdiction related to grave breaches deafinitely

be considered as @&mga omne®bligation. However, it has to be noted, thattBRC Customary Law Study, in
its Rule 157 refers to universal jurisdiction asight and not as an obligation: ,States have rigat to vest
universal jurisdiction in their national courts owsar crimes.” (emphasis by the author). This iBerting,
among others, the military manuals of states, whigherally refer to universal jurisdiction as agbuity rather
than an obligation, through the use of terms likenay”, ,have the competence”, etc. See:
http://www.icrc.org/customary-ihl/eng/docs/v2_rullgl57 (last visited on 21 September 2010). Regarding the
relationship between ius cogens, erga omnes anensai jurisdiction, see Cherif M. Bassiouni, Acotability

for International Crime and Serious Violations eindamental Human Rights: International Crimes:Qogens
and Obligations Erga Omnes, 59 Law and Contempdeslems (1996), p. 63 and 65.

172 Supreme Court of Canada, thimta case R. v. Finta [1994] 1 S.C.R. 701), Judgment of 24 March 1994,
Dissenting opinion of Judge La Forest, Judge L'ldgrBubé and Judge MacLachlim.

173 See Coombes (2011), p. 428.

174 Article 5: ,1. Each State Party shall take suctasuees as may be necessary to establish its jtictiover
the offences referred to in article 4 in the follog/ cases: (a) When the offences are committedhynterritory
under its jurisdiction or on board a ship or aifcragistered in that State; (b) When the allegffdnaler is a
national of that State; (c) When the victim is éiovaal of that State if that State considers itrappiate. 2. Each
State Party shall likewise take such measures gshmaecessary to establish its jurisdiction owehsoffences
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also often cited as providing basis for universaisgictiort >, although it does not expressly

say it.

However, the main source of universal jurisdictremains customary international
although it is still debated, precisely which crgnéall under the notion. A general
understanding seems to be that the following crifaésunder universal jurisdiction: piracy,
slavery, crimes against humanity, war crimes, gietep@partheid and torturé.

Controversies around the notion, exact meaningagpdication of universal jurisdiction have
prompted many organizations to deal with the is3le numerous resolutions, guidelines,
statements and other documents dealing with thisstgpn include the 1999 Amnesty
International document ,Universal jurisdiction: B*inciples on the effective exercise of
universal jurisdiction®’®, the 2001 Princeton Principles on Universal Jictash'’®, the 2005
Resolution of thénstitut de Droit Internationa(IDI) on universal jurisdictiolf,
REDRESS/FIDH Reports on universal jurisdictiinthe Cairo-Arusha Principl&8, and the

in cases where the alleged offender is presemynexritory under its jurisdiction and it does motradite him
pursuant to article 8 to any of the States mentdaneparagraph | of this article. 3. This Conventidoes not
exclude any criminal jurisdiction exercised in attznce with internal law.”

175 Article 6: ,Persons charged with genocide or ahthe other acts enumerated in article 11l shalkfied by a
competent tribunal of the State in the territorywdfich the act was committed, or by such intermatigpenal
tribunal as may have jurisdiction with respect btnsge Contracting Parties which shall have accefited
jurisdiction.”

176 Coombes, p. 432.

17 See Coombes, p. 433.

178 Available athttp://www.amnesty.org/en/library/info/lOR53/0018last visited on 31 October 2012).

" The Princeton Principles assert, among others rétzonal judges may rely on universal jurisdintieven in
the absence of relevant national law (Principlat8t the official position of a person may notee¢ him/her of
criminal accountability (Principle 5). The PrincetBrinciples provided ground for many subsequentidents
or guidelines regarding universal jurisdiction.

180 The Resolution states that states may exerciseersaivjurisdiction over crimes under internatiolzad. It
subjects such exercise to a set of limitationsuiiclg, in particular, the principle of subsidiariand the
observance of human rights. Regarding applicatfamiversal jurisdiction in absentia, the Resolntadopted a
a middle course by allowing investigative measuvkie excluding trials in absentia. For an analysee Claus
Kref3, Universal Jurisdiction over International r8eis and the Institut de Droit international, in3 4burnal of
International Criminal Justice (2006) 561-585.

181 See ,Universal Jurisdiction in Europe”, REDRES®H| 1999; Extraterritorial Jurisdiction in the 27
Member States of the EU, REDRESS-FIDH December 2010

182 The Cairo-Arusha Principles on Universal Jurisdittin Respect of Gross Human Rights Offences: an
African Perspective, available at:
http://www.kituochakatiba.org/index2.php?option=catocman&task=doc_view&qgid=116&ltemid=27 (last
visited on 31 October 2012). The document is anaue of two experts meeting held under the ausmptése
Africa Legal Aid in Cairo (2001) and in Arusha (Z)0 For an analysis of the Principles, see Evelyn A
Ankumah, The Cairo-Arusha Principles on Universaistliction in Respect of Gross Human Rights Oféenc
an African Perspective, in: ASIL Proceedings of Hiidst Annual Meeting (March 31-April 3, 2004), V&8
ASIL, pp. 238-240.
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Report of the UN Secretary Genéfalafter deliberations by the General Assembly’s IBixt
Committee with the working title ,The scope and laggiion of the principle of universal

jurisdiction”.

As it will become clear from the sections below lgwpwith universal jurisdiction, by today,
this form of jurisdiction became often, but perhajo$ enough used. However, it still raises
important questions as to its exact contents aadstserious difficulties around its application
both in the legal, practical and political sefi&e

Although the list of documents dealing with uniargurisdiction mentioned above is not
exhaustive, it demonstrates the value and levewlmch different aspects of universal
jurisdiction were tackled. Eventhough these documatiude important observations around
the meaning and application of universal jurisdictia detailed discussion of the documents
referred above would exceed the limits of the predigesis. However, certain points will be
referred to in case they bear a direct significamith the topics discussed in the thesis.
Specific questions of universal jurisdiction, swshits relation with the principle of legality,
the restrictions applied to it or practical probkmround its application will be discussed

under the relevant chapters.

5. Law as a weapon

Enforcement of international law has always bedircdlt, although it has gone through a fast
development in the past sixty years. Referencediation of the law of war has probably
never been as crucial and influential on warfaréoday. Even superpowers were inclined to
change their actions as a consequence of worlégymesirging to respect international law. It
may be observed that, even more now than befonesiderations of avoidance of IHL
violations are taken into account already durirgggtrategic set-up of military operations, due
to, in part, of the close and immediate media &tian

183 Report of the Secretary-General on the scope @mdication of the principle of universal jurisdioti
(A/65/181)

184 See Wolfgang Kaleck, From Pinochet to Rumsfeldiveirsal Jurisdiction in Europe 1998-2008, in: 3092
Michigan Journal of International Law (2009) 927698. 931.
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Considering the closure of the Guantanamo detentamility, the review of detention
conditions, interrogations and procedures and ¢lease of numerous prisoners by President
Obama was doubtless largely the result of loudgstetagainst interrogation techniques, the
circumstances in which detainees were held andatttehat they had been held without any
due legal procedures having been initiated agdahen. The need to respect the rules of
armed conflicts has tied the hands of many findlycend, as to the war machinery and
equipment they had developed in organization adhi@ogy, technically strong states in the

way they waged war and was therefore used as eldsbiy their much weaker opponents.

Playing with legal arguments therefore became &bastrument — mainly in asymmetric
conflicts - and has consequently a huge effect on tvars are waged in our days. This
phenomenon, linked together with the recognitioninafividual criminal responsibility for

violations under international law, may be decisivinfluencing leaders of conflicting states

and non-state actors in how to act.

Since the core subject of the present thesis isedbmwar crime trials, the significance and
power of respect for the law must be underlined;gtesent sub-chapter shortly deals with the

phenomenon often labeled as “lawfare”.

»That this strategic military disaster [the detarabuses in Abu Ghraib] did not involve force
of arms, but rather centered on illegalities, iatés how law has evolved to become a
decisive element — and sometimes the decisive elfemef contemporary conflicts® This
quote illustrates how much modern military forceaslize that compliance with the law can be
a tactical advantage — or disadvantage — to thdme. donsequence of which is that the
possibility of sanctioning a wrongful act must lealr if the general feeling is that even if
someone does something wrong he gets away witheattheoretical presence of criminal
sanctions does not have a deterring effect.

This was perfectly reflected in a change of appnoat many states worldwide since the
Second World War to the necessity to train sold@rsinternational humanitarian law. In
Hungary for instance and in many other countrideyayears ago humanitarian law was seen

as one of the “nice to have” issues, but by todlag,teaching of international humanitarian

185 Charles J. Dunlap, Jr., Lawfare — A Decisive Elemef 21st-Century Conflicts? In: 54/3 Joint Force
Quarterly (2009), p. 34.
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law has become a priority in both general and m@ai/ment trainings, and the number one
goal of the military commander — apart from fuifity the mission — is to carry out the
mission adopting all precautions possible in a tiry there will be no legal hick-ups.

At times, the effort to make sure that no violatotake place turned to extremes. In
Afghanistan, for instance, a serious and very daf@te incident resulting in the death of a
number of soldiers occurred when militant groupsckied a camp of UN multinational

forces. Although the soldier on watch saw the &tdex coming, he did not dare to shoot,
because the ‘advice’ he allegedly received fronchimmander earlier was not to shoot under

any circumstances because he didn’t want to begenga any legal controversies.

The term ‘lawfare’ is relatively new and primarityeans that in today’s conflicts, law is used
as a weapon. This phrase was first popularizedignnheaning by the US Air-Force Colonel —
now General — Charles J. Dunlap in a paper in 280The questions Dunlap examined were
situations in which relatively weak enemies of tdaited States used American values
“dishonestly” to undermine US military efforts. Dap notes that “[w]e must remind
ourselves that our opponents are more than readypoit our values to defeat us, and they
will do so without any concern about LOAC. Considbis disquieting statement from
Chinese military leaders: ‘War has rules, but thages are set by the West...if you use those
rules, then weak countries have no chance...Wea aveak country, so do we need to fight

according to your rules? No.*®".

Later Dunlap extended the meaning of the expresgiostrategies of using the law as a
substitute to traditional military means to achieveoperational objectiv¥. The term today
is understood both as a negative phrase and asue-mautral term, in that the negative
understanding would only incline that lawfare ide§p a distort of legal principles to gain
military advantagl® whereas the value-neutral understanding, morepaable to the

present author, would simply mean that contents iatefpretations of the law of war are

18 Colonel Charles J. Dunlap, Jr. USAF, Law and anifitinterventions: preserving humanitarian valuegist
century conflicts, available online at:
http://www.hks.harvard.edu/cchrp/Web%20Working%20¢ta/Use%200f%20Force/Dunlap2001.pdf (last
visited on 14 March 2012).

137 Dunlap (2009), p. 36.

188 For a summary of different issues of 'lawfare’e $gtp://www.lawfareblog.com/abouflast visited on 14
March 2012).

189 See for instance The Lawfare Project, availablehtip://www.thelawfareproject.orgflast visited on 14
March 2012).
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being questioned, discussed and analyzed by vammagers, including governments,
international and non-governmental organizatiomedernice lawyers, courts and prosecutors —
with all of them believing that they represent thee understanding of international law. Such
discussions include the real meaning of “directipigation in hostilities”, the qualification of
a conflict against terrorist groups or the legahfieworks of detaining and proceeding against

so-called terrorists.

Since there is nothing new in the existence ofllégaussions and different interpretations,
this value-neutral understanding of lawfare simpiglines that — probably due to an
enormous change of the features of today’s armedlicts and consequently a difficulty in

applying traditional legal frameworks to it — imational law is widely debated among
various players and the outcomes of such debatesadecisive effect on warfare — probably

much more so than before.

According to all predictions and the common phenuanef today’s wars, 2lcentury wars
are different from traditional conflict®. Public opinion and the opinion of the internagibn
community have a huge weight and can make a partliyet conflict substantially weaker or
stronger, both at home and at the internationa. fBven super-powers cannot get away with
serious breaches; the mistreatment of detaine@buinGhraib or in other detention facilities
in Iraq™™ or the already mentioned questionable physicallegal treatment of detainees in
Guantanamo had and still have a huge underminifectebn the US military, and this

ultimately has a direct consequence on how to @hahexecute their operations on the field.

Public opinion has a strong political influence @hiin turn may, and most probably will,
result in military advantage or disadvantage: thengy will not hesitate for a moment to use
public hesitation or discontent either at hometdha international level to further its military
goal. If a soldier is blamed for any act that cogualify as a war crime, the only way his/her
state can escape or at least diminish the politicdl military consequences is bringing the

perpetrator to justice. This seems to be the nftettere way for the state to demonstrate that

19 Questions such as whether international humaaitdaw applies to terrorist acts are also on thallagenda.

Although it has been generally accepted that thosms of terrorism that constitute armed conflice a
consequently covered by international humanitaldan an exact definition of terrorism has not beelopted
yet. See Elisabeth Kardos Kaponyi, Fight Againstrdiism and Protecting Human Rights: Utopia or
Challenge? (Ad Librum Ltd, Budapest, 2012), p.f13 f

191 Abu Ghraib was probably the most known but defigitnot the only case of mistreatment of prisoners.
Another well-covered case was the Baha Mussa case the United Kingdom, see
http://www.bahamousainquiry.or¢last visited on 27 March 2012).
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these persons were not executing illegal statecyobut the wrongful acts were one-off
actions. Obviously, this was also used for its re#ewhen soldiers were believed to be
carrying out an illegal state policy through th#iegal actions, prosecution of low-ranking
soldiers was basically to shield the state polieyd ahe responsibility of high level

commanders.

The fact that law has become so paramountly impbratoday’s warfare, more decisive in
exerting genuine influence on warfare than it wa$ote, calls for a special attention to
respect for the law and makes it the ultimate egeof warring parties to demonstrate their
willingness to abide by the rules in the form ofa@oement. This is why punishment of
violations of the law of war is so important andas should be, in the best interest of states

themselves.

6. A parallel example of extraterritorial jurisdict ion: the US Alian Tort Statute

The Alien Tort Statute, or Alien Tort Claims Act a section of the Unites States Code,
adopted in the United States in 1789, originallytha Judiciary Act. Para 1350 of the USC
says: “The district courts shall have original gatiction of any civil action by an alien for a

tort only, committed in violation of the law of mas or a treaty of the United Statég*”

At that time the rationale was to make remedieslama for foreign citizens in the United
States for violations of customary international.f8® However, until the 1980s only very
few cases were carried out based on this provisBeyginning with the Filartiga-case,
increasing international concerns over human rightdations brought litigants to seek
redress from the Alien Tort Statut¥.

The first case that paved the way for a more ertengpplication of the Statute was the
Filartiga v Pena-lralg in 1980. Pena was the Inspector General of PalicAsuncion,
Paraguay, and was allegedly responsible for terguand murdering Filartiga’s son in

19228 USC § 1350 — Alien’s action for tort, availalaie http://www.law.cornell.edu/uscode/text/28/13@8ast
visited on 27 May 2012).

193 John Haberstroh, The Alien Tort Claims Act & DaeUnocal: A Paquete Habana Approach to the Rescue,
32/2 Denver Journal of International Law and Po(2§04), 239-241.

194 Seehttp://cyber.law.harvard.edu/torts3y/readings/upeaD2.htmilast visited on 27 May 2012).
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retaliation for his father’s political activism antews. The Filartiga family had been living in
the US and was informed of the presence of Pertharterritory of the United States and
brought a case against him under the Alien TortuEta

The District Court dismissed the case for lackusfsdiction, arguing mainly that the law of
nations does not entail a states’ treatment obws citizens. However, the US Court of
Appeals reversed the decision by saying that tweofanations does contain state-sanctioned
torture, and being free from torture developed mtoorm of customary international I&W.

Filartiga won the case and was awarded 10,4 mill&® for damages.

The Statute has provided ground for cases that@seuniversal jurisdiction cases and are
obviously linked to international crimes, but or flkevel of civil law claims. A civil claim for
instance was filed again¥aylor Jr., son of Charles Taylor after he was apprehended®
territory, tried for torture and sentenced for 99ars of imprisonment in 2009. After his
conviction, civil organizations in the US broughtlaim against him based on the Statute and

won, courts awarding over 22 million USD for damsg8

In the case againdtaradzic®’, the court held that “the ATCA [Alien Tort ClaimAct]
reaches the conduct of private parties provided tteir conduct is undertaken under the
color of state authority or violates a norm of mi&ional law that is recognized as extending

to the conduct of private partie®

As is stated i'Wiwa v. Royal Dutch Petroleum Cthe acknowledged aim of the Statute is to
enable victims of torture to sue their tormentoesognizing the difficulty in bringing claims.
As it is noted, ,[o]ne of the difficulties that cfsant victims of torture under color of a
nation's law is the enormous difficulty of bringisgits to vindicate such abuses. Most likely,
the victims cannot sue in the place where the tertecurred. Indeed, in many instances, the

victim would be endangered merely by returninghat tplace. It is not easy to bring such

1% Dolly M. E. Filartiga and Joel Filartiga, Plaintif-Appellants, v. Americo Norberto Pena-Ira@efendant-
Appellee, No. 191, Docket 79-6090, United StatesirCof Appeals, Second Circuit. Decided June 3019
Paras 24 and 32. Available dittp://openjurist.org/630/f2d/876/filartiga-v-peirala (last visited on 27 May
2012).

19 see http://www.humanrightsusa.org/index.php?option=coomtent&task=view&id=167&Itemid=15qlast
visited on 27 May 2012).

197 Kadic v. Karadzic 70 F.3d 232 (2d Cir.1995). The case concernsar@rtape, and other abuses orchestrated
by the Karadzic.

198 Seehttp://cyber.law.harvard.edu/torts3y/readings/upemD2.htmilast visited on 27 May 2012).
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suits in the courts of another nation. Courts dtenoinhospitable. Such suits are generally
time consuming, burdensome, and difficult to adstam. In addition, because they assert
outrageous conduct on the part of another natioeh) suits may embarrass the government of
the nation in whose courts they are brought. Rmdlecause characteristically neither the
plaintiffs nor the defendants are ostensibly eithratected or governed by the domestic law

of the forum nation, courts often regard such sasténot our business.*’.

This intention was further strengthened throughThbeure Victim Protection Act, passed in
1991. Notably, the Act ,, convey[s] the message thatire committed under color of law of a
foreign nation in violation of international law feur business," as such conduct not only
violates the standards of international law bubas a consequence violates our domestic
law. In the legislative history of the TVPA, Congsenoted that universal condemnation of
human rights abuses "provide[s] scant comforth®rumerous victims of gross violations if
they are without a forum to remedy the wrong. h|sSTpassage supports plaintiffs' contention
that in passing the Torture Victim Prevention ACgngress has expressed a policy of U.S.
law favoring the adjudication of such suits in UcBurts. If in cases of torture in violation of
international law our courts exercise their jurtsiin conferred by the 1789 Act only for as
long as it takes to dismiss the case for forum oomveniens, we will have done little to

enforce the standards of the law of natiof?4.”

Another interesting aspect of the Alien Tort Statig the acceptance of corporate liability,
although there is a split of opinion as to the scopit. Important cases had been based on the
notion of corporate liability, such as tBauman, et al. v. DaimlerChrysler, et,ah which
twenty-two plaintiffs claimed the automaker coopedawith the Argentinean junta during the
1970s “Dirty War”, the above mentioned case aga8isll Oil or cases against national
railway services for their alleged role in depadias, such as the case againstiioagarian
Railway Service®n behalf of victims of the Hungarian Holocaust faarticipating in the
deportation of Jews during the Second World War eonfiscation of their goodS* This

19 See Wiwa v. Royal Dutch Petroleum Co.F.3d, (2nd Cir. 2000), quote available at:

http://cyber.law.harvard.edu/torts3y/readings/upea2.htmilast visited on 27 May 2012).

20 gee Wiwa v. Royal Dutch Petroleum Go F.3d, (2d Cir. 2000), quote available at:
http://cyber.law.harvard.edu/torts3y/readings/upea2.htmilast visited on 27 May 2012).

201 hitp://zsidok.network.hu/blog/zsido-kozosseg-hirgifkezdodott-a-mav-elleni-holokausztper-chicagoban
(last visited on 27 May 2012).
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latter case was largely criticized for its seridustorical and legal mistaké® The case is

still ongoing and is presently in the appeals phi&se

Cases based on the Alien Tort Statute can thusohsidered as the civil-law mirrors of
universal jurisdiction cases. The rationale for éiseablishment of such jurisdiction in the US
is very similar to the rationale of universal juligtion. Both establish jurisdiction for a
domestic court to try cases that are not triggeardjnary jurisdictions: neither the victim,
nor the offender or the place of the commissiorthaf acts are linked to the forum state,

however, the reasons are the same: to preventdefiferescape liability.

Interestingly, criticism against both basis of gdictions are also similar: there is an
increasing number of legal literature in the USsiraj attention on the international
implications of the Alien Tort Statute and to theetf that it harms US external relatighs.

Obviously, in both cases, the judgment can onlebi®rced in case the offender is on US

territory, which is another similarity with univegurisdiction cases.

The US Alien Tort Statute is thus another expressiothe intention to provide jurisdictional
possibility to initiate cases concerning seriouslations of international law. Although this
form of jurisdiction is presently only available the United States and does not concern
criminal liability, its message is clear and, eveagether with its noticeable downsides,

obviously plausible.

202 geehttp://index.hu/belfold/2010/02/12/humbug_a_maesllinditott_holokauszt-peffast visited on 27 May
2012).

203 http://nepszava.com/2012/01/amerika/mav-per-meeéitlebbezesi-meghallgatas. htiftést visited on 27
May 2012).

204 See for instanc@heresa (Maxi) Adamski, The Alien Tort Claims ActdaCorporate Liability: A Threat to
the United States’ International Relations, in:&B6rdham International Law Journal (2011).
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lll. Legal problems around the application of international criminal law

The present chapter examines the common problemis nftay arise during domestic
application of international law. These problemsll whe discussed from different
perspectives: first, from the perspective of innédilemmas and issues of international law-
making, then examining common denominators andifestof national legislation that may
be of relevance for the often problematic applaratiof international law, and finally
analyzing the inherent hurdles of domestic jurisience through examining approaches and
attitudes of domestic courts towards internatidaal during its application, as well as the

interaction between jurisprudence of internaticaral national judicial bodies.

1. Problems inbuilt in international law

As is well known, international law by definitioneérs certain shortcomings in terms of
precisity, common understanding of terms, discrefgsnin legal definitions, non-concise
solutions or compromises. These are mainly duédovery features of international law and

the specific circumstances in which internationgés are adopted.

As is also commonplace, international law is basedundamentally different notions than

domestic law. Sovereignty of states, the dynamidaternational politics, the weaknesses in
enforcement mechanisms all contribute to certaserdpancies in international norms. When
it comes to rules related to armed conflicts, simdonsistencies or results of compromises
among states are to be found at several instavdiesn we think of the rules related to non-
international armed conflicts, the difficultiesadopting a definition for aggression, or, closer
to our topic, of the issues of direct applicatidnnternational law and all the problems arising
from it, we witness the consequences of theseigalliand other features of international law
in general and international lawmaking and jurisience in particular.

The following sub-chapter deals with such hurdhed aire inbuilt in international law. It starts
with effects of the sovereignty principle on donesiplementation and penalization of
certain acts, continues with problems that are egmsnces of international lawmaking, with

a separate discussion on the issues of internatenmanational law relationship and questions
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of direct application of international law. The aission follows with analyzing the effects of
uncertainties around the legal definitions of cisne@ domestic application, and conditions of
their punishment in the Rome Statute with spediah#ion to the complementarity principle,

and lastly by examining the role the existenceheflICC and international jurisprudence have

on domestic legislation.

(i) Sovereignty and penalization

One of the main expressions of state sovereigntyeigpower to decide which acts should be
criminalized. Usually it is the state’s discretitmdefine such acts, and it is put in form in
national penal laws. Exception from this usuallglasgive state power is the case when an
international treaty obliges states to penaliz¢ageracts. “In fact, it is a central feature of
core crimes law that it bypasses the national llgtgise in order to directly regulate the
behaviour of individuals®° Consequently, in certain cases it is not left ayemto the
discretion of the state to decide on the penabmatif certain acts, but the state is bound by
international law to do $8°.

This is the case with certain human rights treadesvell. In the case law of the past decades
of the European Court of Human Rights, it has bewamifested that the state is not only
responsible for the acts of its organs, but alsatis of its individuals. This is the so-called
“Drittwirkung”: although the ECHR is applicable between thevitllial-government vertical
relationship, the state will eventually be respblesifor an individual-individual horizontal
relationship as well, since in case it does notuenghe enforcement of certain rules in
penalizing these acts and so cannot guarantee atgegumedy for a violatidf, it in the end
could raise the responsibility of the state foratimn of the European Convention on Human

Right$%. Obviously, what is examined by the Court in seases is whether the state is

2% ward N. Ferdinandusse, Direct Application of Intional Criminal Law in National Courts, TMC Asser
Press, The Hague (2006), p. 101.

208 The development of penalization of acts consider®diolations by the international community rabte
international humanitarian law. See M. Nyitrai PE#® nemzetkdzi Bbncselekmény koncepciéja (Concept of
international crimes), 1 Jog-Allam-Politika (201024, p. 3.

27 See Pieter van Dijk and G.J.H van Hoof.: Theony Bractice of the European Convention on HumantRjgh
Kluwer Law International (1998), p. 74

28 The first appearance of Drittwirkung in the case bf the European Court of Human Rights was imi ¥

v. the Netherlands, see European Court of HumahtRig and Y v. the Netherland®6 March 1985, A. 91
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responsible for not providing adequate protectmiid citizen through legislation, and it does

not examine the responsibility of the individuat fbe specific act committetf®

This tendency is somewhat similar to the direcedffof certain international treaties to

individuals, making individuals the subject of imational law. Consequently, certain treaties
not only oblige states to behave in a certain vimy, they also oblige individuals through

obligations to criminalize acts in order to protpetsons from the actions of other persons.

The obligation of international humanitarian lawaties is an example. States are not always
keen about such obligations, as they usually lke&eep their influence and control over
criminal legislation as an expression of their geignty, either for political or for legal
reasons or both. The obligation to penalize certts does not only mean that the
penalization of certain acts as criminal is decidedthe platform of international law, but
additional questions are also decided on the iatemnal level, such as their elements, the
grounds for excluding criminal responsibility, tip@ssibilities of amnesty, immunities or

time-barring.

In the case of internationally formulated crimdsde questions are not left to the discretion
of state authorities and so cannot be influencethbyn. For this reason it is not uncommon
that a state deliberately implements internatiamahes in a way that it still tries to exert
certain influence over it, even if this is not iongpliance with international law. Or else, the
state chooses not to ratify the treaty, or to yaitifwith reservation$'® Eventhough, if the
state fails to implement internationally definedhas in its penal legislation manifested in
treaties ratified by it, the international provisso may, and shall be directly applied by

domestic courts to avoid non-compliance with indgional law.

The direct application of an international treataynraise questions of state sovereignty,
especially in the criminal law field. However, thigh the ratification and promulgation of the

treaty, and by the common reference in certain tdatisns on recognizing the ratified

299 Regarding Drittwirkung’, see Gellér Balazs Jozsef: A 16gb bir6i forum harom végzésének margéjara, in: |
Fundamentum (2000) 111-119, pp. 115-116, availablettp://157.181.181.13/dokuk/00-1-07.P[&st visited
on 27 January 2012).

219 The provisions in the Rome Statute of the Intéomal Criminal Court on immunities and surrender of
nationals to the Court have prompted many statbs foesitant to ratify it. The most reluctant statthis regard

in Europe was the Czech Republic, which only radifithe Rome Statute in 2009, after considerablkespre put
on it by the European Union.
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international treaties as part of national law, gliestion may be solved. Still, for the benefit
of certainty and clarity of the domestic legal syst and to ease the work of the prosecutors
and judges, states, especially in continental lexystems, may choose to implement all
international obligations thoroughly and then apfigse national norms when actually
complying with the international treaty. This questcomes up not only in relation to direct
application of international treaties, but alsorétation to the self-executing rules: although
such rules may be indeed self-executing, the quessi how much the application of self-

executing international rules serve the certainty earity of the domestic legal system.

To base legal procedures on national laws alsgygafds the feeling of sovereignty of the
state in forming its own criminal justice systemhefefore, apart from the binding
international obligation, it is in the state’s owrterest to implement as best as it can the
obligations arising from humanitarian law treati€grdinandusse adds, that “(...) States’
powers to shape their criminal laws are restrigtecharily by the very fact that international
law contains obligations for both States and irdirals regarding the core crimes, rather than
by the direct application of that body of law. AftEl, implementing legislation may give the
States some opportunity to adapt core crimes law the substantial choices have already
been made at the international level. Therefore,etktent to which State sovereignty can be
protected by rejecting direct application and reggi implementing legislation is rather

limited.”?*!

The certainty and clarity of national law is alsa anportant factor for judges and
prosecutors. National law is more familiar, morérde, the judges know the background of
the rules, are familiar with the legal system inickhthe rules have crystallized, hence the
effects of the rule and the possible challengesatse more familiar and predictable. In
addition, there are well-known national precedeantsely on. For these reasons it is no
wonder that judges and prosecutors are more coablertvorking with national law rather
than international law. Even in the case of seeeing norms, the legislator has to bear this
in mind and has to find a solution for national lerpentation that is not only legally correct,

but also workable.

21 Ferdinandusse (2006), p. 100.
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Therefore the easiest solution may not be the raffsttive. Although it is true that in a
monist state international law becomes part ofomati law without transformation and in
dualist states this transformation is done by pigation, and while it is correct that
international treaties may have a large numbeelifexecuting rules, however, this does not
mean that judges and prosecutors will be willingafiply the norms, even if they legally

could.

This argument, in the end, calls for an effectivplementing legislation, taking into account
not only the legal correctness, but also practicaisiderations, the preparedness of judges
and prosecutors to resort directly to internatiom@ms, the avoidance of potential collisions
with national law safeguards such as principlesghlity, and a number of other factors. This,
however, requires ample work by the governmentrépgre all the necessary implementing
norms and by the legislator to adopt them, stilhsa broad thinking over what is needed to

ensure effective implementation of the treatiaaevitable.

At the same time, experience shows that statesiarally quite fast in ratifying a treaty to
look good in the eyes of the international commumrithis is especially true for small states
such as most of the Central European ones -, loubeaather lazy in properly implementing
them and in thinking about the consequences diaaion on national law. In many cases
implementation comes years after ratification amdnewhen implementation is done, it is

often legging far behind from what would be realcessary.

Also, it may be the state’s own interest to expriésdegislative sovereignty to properly
implement the international treaty instead of legvit to direct application by judges and
prosecutors. If the legislator implements the trgabvisions in national law, it still has a
minimal possibility to influence it, whereas if thedges directly apply the international

provisions, the legislator has absolutely no inflceeto regulate penal matters.

This could be seen as contradictory to skparation of powersaccording to which it is the
legislator’s task to regulate criminal matters tighb the adoption of law@? “(...) while the

direct application of core crimes law does not mewnational courts with unchecked powers

%12 5ee Ferdinandusse (2006), p. 102.
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to create new crimes, it can give them considerl@eay to shape the legal framework for

the prosecution of existing ones=>

Having stated this, it has to be noted that theraent of sovereignty cannot be used for non-
compliance with an international tredty Therefore if the state does not implement its
international obligations, direct application oéttreaty is still possible and should be pursued
for the sake of compliance with the treaty.

Finally, it must be mentioned that a trend towatdsrecognition of the rule of law principle
to international law itself seems to be forming,iefhwill ultimately also lead to a restriction
of state sovereignty. Several pieces of literasuggest that numerous international treaties,
among others, the 1907 Hague Conventions and #@ G&neva Conventions, testify to the
acceptance of the principle of rule of law to intional lawmaking and observance of

international law by statés.

The effect of this on state sovereignty would bet thternational lawmaking would in itself

be subject to rule of law principles, thereforeemnational norms bind states accordingly.
Moreover, the recognition of the rule of law inamational law does not only concern the
norms themselves, but also mean that the subjéatéeonational law abide by them and act

accordingly™®

As it had been mentioned by numerous authorsyéagnent of the Guantanamo detainees by
the United States does not only violate and disttés legislation, but also infringes the rule
of law concept through accepting the disregard whén rights in the name of secufity

Therefore, as the concept would incline, statesnateonly obliged to respect international

23 Ferdinandusse (2006), p. 103.

#4 International law often leaves way for the expi@s®f state sovereignty in certain questions,ifstance,
typically in letting states define the sanctionkisTissue, however, is still somehow controllediftgrnational
law, because adopting a sanction for an internatiorime that is clearly too weak compared to thevigy of
the international crime would constitute a violatiof the international obligation to repress thosenes. See
Fichet-Boyle — Mossé (2000), p. 885.

215 . amm Vanda, Adalékok a Rule of Law érvényesiil@isememzetkézi jogban (Additional comments to the
application of Rule of Law in international lawi; il Jog, Allam, Politika (2009) 3-34, p. 5.

Z%bid, p. 25.

27 bid, p. 26.
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treaties and custom, but more generally and mooadby, the rule of law concept with

respect to international law as weff.

(ii) Effects of international law on national lawmaking and national jurisprudence: the

ICC complementarity principle

The Rome Statute of the ICC and the complementamitwision provide an excellent
example to the issues that may arise as a consegjwérthe difference in international and

national lawmaking.

The obligation of states to adopt proper legistatio order to allow their courts to punish
perpetrators of war crimes is important not onlgnir the viewpoint of obligations on
repression and effective application of the Gen€weaventions and Additional Protocol I.
The Rome Statute complementarity proviéfdnalso focuses on national courts’ actual
investigations or prosecutions and the eventualit@hiillingness®® to prosecute war

crimeg?!,

Whereas in the repression provisions of the Ge@aaventions there is no clear “standard”

as to the forms of such implementation, the proviginly stating that legislation has to be in

218 Lamm also mentions that UN Resolution 1422 (2082%lso inconsistent with the rule of law concept,
because requesting the ICC to suspend investigatalated to cases of members of international gdesping
missions who are citizens of states that are ndigsato the Rome Statute is incompatible with risguirement
that they should also bear responsibility for a@fais violations committed during their operatidbd, p. 26.
219 |CC Rome Statute, Article 17: ,1. Having regardp@ragraph 10 of the Preamble and article 1, thertCo
shall determine that a case is inadmissible where:

() The case is being investigated or prosecuted Byate which has jurisdiction over it, unless 8tate is
unwilling or unable genuinely to carry out the istigation or prosecution;

(b) The case has been investigated by a State wWiashurisdiction over it and the State has decidetdto
prosecute the person concerned, unless the decgissutted from the unwillingness or inability ofettState
genuinely to prosecute; (...)"

220 The ICTY and the ICTR established, contrary to KBE, concurrent jurisdictions to national jurisibms,
with giving primacy to the Tribunals in case of dan of jurisdiction. The reason was that wher#as national
courts of former Yugoslav and successor states dvbale been able to carry out proceedings but wete
willing to, or there was a fear that any proceedingpuld be attempts to shield individuals from IC3Y
jurisdiction, in the case of Rwanda, the state waable to carry out proceedings due to the collagsis
judicial system as a consequence of the conflie¢ $hn T. Holmes, Complementarity: National Couetsus
the ICC, in: Antonio Cassese, Paola Gaeta, John.RJdhes (eds.), The Rome Statute of the Intenmaitio
Criminal Court: a Commentary, Oxford University 8seNew York (2002), p. 668.

21 |n fact, the complementarity principle was onetlsé main reasons why states examined whether their
national laws were adequate to apply internatiamnahinal law. For Hungary, see Karoly Bard, Nemzetk
Blntetibiraskodas (International criminal jurisdictior); Bard Karoly, Gellér Balazs, Ligeti Katalin, Matdn
Eva, Wiener A. Imre: Biintéjog Altalanos Rész. KIK-KERSZOV (2003), p. 320 ff.
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place, furthermore, there is no direct “consequéhuadt in the Convention if the state fails to
comply with this obligation, the Rome Statute coempéntarity provision bears a more
tangible effect if the state omits to prosecute: tbC could take the case from the state.

The dialectics therefore is interesting between @eneva Convention obligation and the
Rome Statute complementarity provision: the Ger@@vavention expresses an obligation on
the states, but accords no direct consequenceafiore to comply with the obligati6ff,
whereas the Rome Statute does not as such ob#ites 4b put implementing legislation in
place but attaches a direct consequence: the lI@@nggurisdiction if the state does not
proceed?® In this way the two instruments complement eadfeoand the Rome Statute
gives weight to the Geneva Conventions’ obligation.

It will be interesting to see in the practice ok tiCC what kinds of procedures will be
considered as demonstrating an inability or unmgiiess of the state in the given proceeding
to punish war criminals, as it seems that so farl@C has avoided the question. Here two
remarks must be made. First, the standard of iitglihd unwillingness is probably high

and was most likely not meant to lead to a totahdardization of states’ war crimes
procedures and a standard understanding of alétfa elements of such procedures in all the
states. This can not be the case, if for nothisg,dbecause there are no such international

standards in international law.

Although there are procedural standards in humghtgi instruments, in the fair trial
guarantees of Additional Protocol |, there are &saling procedural rules in the convention
on the non-application of statutes of limitationbstantial elements are to be found in the list

of grave breaches in the Geneva Conventions andtiglal Protocol | and the list of war

22 see Réka Varga, Implementing and enforcing intenal humanitarian law — the role of the Interoatl
Criminal Court, in; Zbornik z medzinarodnej konfec& — Collection of papers from international @ehce:
Medzinarodny trestny sud na zaciatku 21. storoEkee (international criminal court at the beginnirfghe 21st
century), published by the Slovak International LAssociation at the Slovak Academy of Sciencestiflexva
(2007).

3 Indeed, the ,threat” that the ICC could get a case thereby boosting jurisdictional states to peatwas
seen as one of the great achievements of the ReahateS See for example Darryl Robinson, The Mystes
Mysteriousness of Complementarity, in: 21/1 Crirhihaw Forum (February 2010), p. 25.; Varga Réka, A
Romai Statdtum jeleisége a nemzetkdzi jogban és a nemzetkdzi Wijogdtan (The significance of the Rome
Statute in international law and international ¢niah law)in: 11/1-2 lustum, Aequum, Salutare (2006) 95-98.
224 A similar conclusion was reached by Robinson (30f022: ,The standards set in the exceptionsdptions
for Article 17 (1) first parts of the sentences(af, (b) and c)] were deliberately very high 'tosare that the
Court did not interfere with national investigatioor prosecutions except in the most obvious caséguoting
John T. Holmes: Complementarity: National Courtssuis the ICC” in: The Rome Statute of the Inteovai
Criminal Court: A Commentary, Vol. I, Antonio Casseet al (eds.) (2002).
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crimes and elements of war crimes of the Rome t&tatihese do not, however, cover all the
procedural and substantive aspects of a war crimsepution that could serve the state with
an overall international standard on the prosenutiowar crime&™. However, it is obvious

and just logical that in case an internationaltiyredoliges states to punish certain crimes, the
realization of this obligation should be in compta with basic human rights as accepted in

international la?®.

Second, the ICC should not be seen as an appebat#>’ where it can take cases from
national courts on its free considerafighAlthough the inability and unwillingness criteria
clearly will make good sense in many cases, thbseald not be used and considered as a
joker in the hands of the ICC to freely grab ca&d&slow much certain “western” procedural
rights can be transferred to different legal systdéras been the subject of debate concerning
transfer of cases from the ICTR to Rwandese autbsrand the scope of the ICTR requiring
Rwandese authorities to adopt such rights and gtess. Critics of ‘legal imperialism’ claim
that certain due process rights are Western legiadtoucts and are thus foreign to certain
countries, such as Rwanda. Evenmore, as is argpedific procedures required by the ICTR
are foreign to common law systems as well. Couatguments say that a non-adherence to
certain fundamental due process rights may leaddtor’s justice’ and serious violations of
basic non-derogable righit& Whether similar arguments will be raised withpesst to the
ICC’s practice is still a question. There are fumeatal differences between the ICC’s and
the Tribunals’ approaches to jurisdiction — compatarity versus primacy — and most of the
literature and statements made on behalf of therf@ke it clear that the ICC seeks to abstain
from engaging in detailed ‘revision’ of domesticopeedings and will restrict itself to the

most basic questions.

22 For a detailed discussion on international staiglasee Harmen van der Wilt, Equal Standards? @n th
Dialectics between National Jurisdictions and thierhational Criminal Court, 8 International CrirairLaw
Review (2008) 229-272, pp. 252-254.

226 5ee Fichet-Boyle — Mossé (2000), p. 881.

227 See Van der Wilt (2008), p. 232. and p. 257: ,Theernational Criminal Court is not expected toaiep
unfair trials, as it is not meant to be a humarhtdggcourt, nor is it in a position to mitigate aygeavate
sentences, imposed by domestic courts.”

228 (...) the ICC was not envisaged as an appellateytiodeview decisions of domestic courts.” See Hesm
(2002), p. 673

22 5ee Abi-Saab (2003), pp. 598-599 (a reply to GeéxgFletcher’s opinion).

230 g5ee Jesse Melman, The Possibility of Transfeomprehensive Approach to the International Onighi
Tribunal for Rwanda’s Rule 11bis To Permit TrangfeiRwandan Domestic Courts, 79/3 (15) Fordham Law
Review (2011) 1273-1332, p. 1321 and 1327.
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Worth to note therefore, that thea hoc Tribunals are stricter than the ICC in regard to
weighing national procedures. Both the ICTY andID€R statute provide that they may re-
try a case even if the same case was tried in &batnational court, if the act was considered
an ordinary crime and not an international cifheeventhough the elements of the crime in
domestic law need not be exactly identical, butnfkr in substancé®. This solution in fact
means that the ICTY and ICTR can, to a certainrexigriticize” the national proceduresd

and, indirectly, the implementing legislation.

In addition, the Tribunals, through Rulekidof their Rules of Procedure and Evidence, have
also established a kind of ,ability” test if theyamted to refer a case to national authorities.
Rule 1bis states that the President of the Tribunal may imp@obench of three judges (or
Trial Chamber in the case of ICTR) to determine thbethe case should be referred to the
authorities of a Staf&. Such a State could be the one on whose territwycrime was
committed, the one in which the accused was adesteone having jurisdiction and being
willing and adequately preparedo accept such a cd&se The standard applied by the
Tribunals when judging on the appropriateness dional procedures for the purposes of
11bis referrals may provide interesting examples but metessarily a ground for similar

examination of national mechanisms by the ICC.

In a summary, the ICTY and ICTR, during such assesss, had to consider under Rule

11bis whether the requirements set forth in Article 204# the Statutes listing defendant’s

%1 See Article 10 para 2 (a) and Article 9 para 2 gh)the ICTY and ICTR Statutes respectively. For
corresponding case law, Semsecutor v. Munyeshyak@&ase No. ICTR-2005-87-1, Decision on the
Prosecutor’'s Request for the Referral of Wencdglasyeshyaka’s Indictment to France (Nov. 20, 20@&ya
8: “A case can be referred to the national coufta &Gtate only where the State concerned will olaagd
convict the persons responsible for those inteonati crimes listed in the Statute as opposed tmarg law
crimes.”).

%2 prosecutor v. GateteCase No. ICTR-2000-61-R11bis, Decision on PrasgsuRequest for Referral to the
Republic of Rwanda, (Nov. 17, 2008), para 21.

233 The non-effective functioning of national processimas partially the reason for the adoption of,Reles
of the Road” program preceding Rulebid signed by the parties of the Dayton Peace Accand$996.
According to the program, national authorities doohly arrest a person charged with one of the esiof the
ICTY statute and not prosecuted by the ICTY if tBFY prosecutor granted permission. This procedvas
meant to prevent arbitrary use of powers by thénat authorities and ensure that arrests are cangied out
based on reasonable grounds. It must be notedhiatircumstances in which the Rules of the Roadjnam
was adopted were specific to the region at the.t@rethe development of the relation between thEYI@nd
domestic authorities, see Eszter Kirs, Limits @& thnpact of the International Criminal Tribunal fine former
Yugoslavia on the Domestic Legal System of Bosmid Herzegovina, 3/1 Goettingen Journal of Inteoreti
Law (2011) 397-417.

%40n Rule 1bis procedures see Olympia Bekou, Rule 11 BIS: An Eration of the Process of Referrals to
National Courts in ICTY Jurisprudence, 33/3 FordHatarnational Law Journal (2009) 723-791.

2% gee Rules of Procedure and Evidence of the ICTVI@AR, Rule 1bis.
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rights were mét®, especially regulations on the presumption of aemze, to be tried without
undue delay, to be tried in one’s own presenceritgie to an attorney, the right to examine
and cross examine witnesses for the prosecutiondafehse under the same conditions. In
practice, this meant examining among others whetigt to a fair and public hearing,
adequate time to prepare a defense, right to cbumsk equal access to withesses were
guaranteed’, or, in the case of ICTR, a factual examinationttef availability of witness
protectiorf>®

A comparative analysis showed that the ICTY wasenenient in applying Rule bis than
ICTR (in referring cases to Rwanda), in that th&@YCmerely conducted a purely legal
analysis to see whether these comply witlhid Yequirements, while the ICTR conducted
both a legal analysis and a factual review of mfacyor$*. This may be due to the increased
concerns over the Rwandese authorities’ abilitkeéep up the due process guarantees, and
due to the involvement of the ICTY and internatioraperts with the courts of Bosnia-
Herzegovina through training programs and othersuness.

The situation was therefore a bit different conoegntransfer of cases to Rwandan
authorities. Since the fairness of trials and #smess and capability of Rwandese courts to
carry out fair and independent procedures wereatepdy questioned — so much so that a
number of 1bisrequests had been turned down —, Rwanda adop#ed ia R0O07 concerning
transfer of casé®, guaranteeing the elements of fair trials and adegprocedural rights.
Still, serious considerations were raised abouttiadity of the procedures, despite the¥dw

It must also be noted that corresponding literatrcized the different approach of the

3¢ geeProsecutor v. Hategekiman&ase No. ICTR-00-55B-R11bis, Decision on the €caton’s Appeal
Against Decision on Referral Under Rule 11bis, (D£Q008), Appeals Chamber Transfer Decision, gara

%7 prosecutor v. Rasevic & Todoyi€ase Nos. IT-97-25/1-AR11bis.1 and IT-97-25/1-ABi$.2, Decision on
Savo Todovic’s Appeals Against Decisions on Refddrader Rule 11bis, (September 4, 2006), paras#9-8

238 SeeHategekimanalCTR, Appeals Chamber Transfer Decision, paras@® 26. Witness protection was
such a crucial element that it provided groundrédusing to transfer cases to Rwanda. See Melmat8Q#.

239 Melman (2011), p. 1298.

240 Organic Law N° 11/2007 of 16/03/2007 Concerningrigfer of Cases to the Republic of Rwanda from the
International Criminal Tribunal for Rwanda and fr@ther States, Official Gazette of the RepubliRefanda,
March 19, 2007.

2411t is considered that although the law provideis faal guarantees for cases falling within itsope of
application (ICTR defendants), cases falling outsits scope are still dealt with amongst questimab
circumstances. Notably, numerous high-level gerecakes are tried in front of "ordinary’ justicestgm, which
were harshly criticized for its lack of impartiglitdue process, protection of withesses, etc.
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Tribunals when examining Rwandese national legsiatind procedures as opposed to

examining European systems, judging the Rwandestersymore harshf{?

Today, due to the completion strategy of the ICPMmacy in the case of ICTY cannot be
invoked anymore and the Rule Hid procedures have also been finished in front of the
national authorities. Cases however are still fieansd from the ICTR to national

jurisdictiong*®

Coming back to the ICC, different approaches to @wurt's consideration of national
systems was nicely demonstrated in a discussioweleet Georges Abi-Saab and George
Fletcher. Fletcher argues that such a provisioniges the ICC with the possibility to ,decide
on a case-by-case basis whether the judgmentshef oburts are worthy of its respect”,
while Abi-Saab argues that should a national procedoe inadequate and reflect the
unwillingness of the state, ,this is not (...) a kegate interest of the state, but an abuse of
prosecutorial and judicial power for purposes ofitiwal protection from international

criminal responsibility’2*

Complementarity: contents of unwillingness and iligb

During the negotiations of the Rome Statute, “tliicdlt aspect of the negotiations was to
develop criteria setting out the circumstances wthenCourt should assume jurisdiction even
where national investigations or prosecutions haduoged.?*® Within these criteria,
obviously the unwillingness criteria was more csted, being a more subjective element.
The term “genuinely” was chosen to attempt to cerb@lance the subjectivity, in order to
give guidance for the ICC to serve as a basis agaihich the national procedure has to be

tested.

According to the Triffterer commentary, the critefior unwillingness as described in the

Rome Statute — shielding the person, unjustifiatdéay and lack of impartiality — are

2425ee Melman (2011), p. 1298.

243 See ICTR official websitehttp://www.unictr.org/Cases/tabid/77/Default.aspiZi&mnid=7 (last visited 26
September 2012).

244 Abi-Saab (2003), pp. 598-599.

245 Holmes (2002), p. 673.

248 Otto Triffterer (ed.), Commentary on the Rome @bf the International Criminal Court; Observexsites,
Article by Article, 1999 Nomos, Baden-Baden.
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exhaustivé*’. The unavailability of national legislation is notentioned under any of the
criteria as such. Under ‘shielding’ and ‘unjustifi@ delay’, the prosecutor is bound to
examine whether the state carried out proceedmgead faith, ie. whether there is an intent

by the state to bring the persons concerned t@w@ust

Under ‘lack of impartiality’, the prosecutor exaragrwhether the proceedings are in fact
being conducted in a manner, which in the circuntsts, is inconsistent with an intent to
bring the person to justit®. Generally, the “critical factor (...) was whethérete was a
defect in the approach taken by the State whickitedaly, if left to its conclusion, would

result in travesty for justice®*®

The ICC should, and probably will, take into comsation states’ legislative traditions,
framework and legal context, and should examine uhwillingness criteria against this
background. Being sure the arbitrary criticism bg tCC of national procedures was not the
intention of the Rome Statute, this point has tartagle when discussing the unwillingness

criteria®®®

Indeed, the Office of the Prosecutor of the ICGestdhat “(...) the policy of the Office in the
initial phase of its operations will be to takeiactonly where there is a clear case of failure
to take national action. (...) In any assessmentheté efforts, the Office will take into

consideration the need to respect the diversitggdl systems, traditions and cultures®

This being said, states should always bear in mihen forming national legislation whether
in the end they are able to carry out prosecutainsar crimes in a way that corresponds to
the international legal obligations. Even statest tiave not ratified the Rome Statute and

expressed clear and strong opposition to it andgtedely somewhat influenced by these rules.

247 Triffterer (1999), p. 393. and Holmes (2002), p56This has been confirmed in subsequent litezasee for
instance Mohamed M. El Zeidy, The Ugandan Governnmigiggers the First Test of the Complementarity
Principle: An Assessment of the First State's PRgferral to the ICC, in: 5 International Criminaw Review
(2005) 83-119, p. 102.

248 Triffterer (1999), p. 394.

29 Holmes (2002), p. 674.

20 gchabas warns of the dangers of Article 17 ,a®imirng a tool for overly harsh assessments of tHeia
machinery in developing countries.” See SchabaB83R (. 86-87.

1 gee Paper on Some Policy Issues Before the Gffittee Prosecutor, ICC, September 2003, p.5, deilat:
www.icc-cpi.int/NR/rdonlyres/1FA7C4C6-DE5SF-42B7-882
60AA962ED8B6/143594/030905_ Policy Paper.pdf. (lésited on 10 January 2012).
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When it comes to inability, Schabas reminds thaalbility will arise when a State cannot
obtain the accused or necessary evidence and oestior is otherwise unable to carry out its
proceedings. The Statute makes this conditional‘aorotal or substantial collapse or
unavailability of its national judicial system’ (...JThus, a developed and functional justice
system that is unable to obtain custody of an aléerbecause of lack of extradition treaties,
for example, would still be able to resist prosemutby the Court on the ground of
complementarity®*? However, if in such a case the lack of extraditi@aties results in non-
action by the state, this would still be a groufica@missibility for the ICC, since in the end
no national procedure was initiated At the same time, the lack of reference to intéonal
254

crimes in the national penal code does not raigbility”>", since the Rome Statute does not
oblige states to exactly implement the crimes fdated thereirf>>

Initially, on the request of the start-up teamtw Office of the Prosecutor (OTP), a group of
experts examined the question of how the ICC shapfitoach the complementarity question
and were invited “to prepare a reflection papethenpotential legal, policy and management
challenges which are likely to confront the OTPaasonsequence of the complementarity
regime of the Statuté™ In this paper, the experts identified certain elats that should be

viewed, among others, when assessing unwillingaedsnability.

The group stated that generally, the examinatioay‘melate to the legislative framework, the

powers attributed to institutions of the criminakiice system, degrees of independence,
jurisdictional territorial divisions®®”. Regarding unwillingness, the group raised atbentin

the following factors: (i) different authorities thin a country may demonstrate different

determination regarding genuine procedures; (i§ #xamination shall be based on an

assessment of the procedure, not the outcome, $®@au indication that a person ‘should

%2 gchabas (2005), p. 86.
23 For a discussion on the link between the requirgrogé,genuine” procedure and inability/unwillingse see
Adany Tamas Vince, Erdemi eljaras: a komplemerdsrichilles-sarka, in: Kirs, Eszter (ed.), Egységés és
széttagolodas a nemzetkdzi biéjegban, Studia luris Gentium Miskolcinensia, Bilitness, Miskolc (2009),
pp. 66-68. Tamas Adany argues that jurisdictiothefICC cannot be closed out in case the statespd®zl on
the basis of an ordinary crime which does not idelthe elements demonstrating the internationalical law
relevance of the act in question.
%4 John T. Holmes, The Principle of ComplementaiiityRoy S. Lee (ed.), The international Criminal @ou
the Making of the Rome Statute. Issues, NegotiatiResults, 1999, Section 3.2.2.
2% Jakob Pichon, The Principle of Complementaritytia Cases of the Sudanese Nationals Ahmad Harun and
Ali Kushayb before the International Criminal CquBtinternational Criminal Law Review (2008) 18282p.
223.
223 Informal expert paper: The principle of complenaeity in practice, ICC-OTP, 2003, p.2.

Ibid, p. 13.
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have been found guilty based on those evidencesldwoolate the presumption of innocence
while tried in front of the ICC; (iii) the assessmishould search for andicia of the purpose

of shielding the person from justice, such as oof political interference, general
institutional deficiencies (such as lack of indegemce of judiciary) or procedural
irregularities demonstrating unwillingneSé. The report raises attention that examining

unwillingness may be more complex and politicallgrensensitive.

Regarding inability, the paper generally notes th@C is not a human rights monitoring
body, and its role is not to ensure perfect prooesiand compliance with all international
standards. The focus of the complementarity regios the more basic question of whether
the State is unable to genuinely carry out a priogg®®. In concretq it notes the following
factors regarding collapse or unavailability of tieional judicial system: (i) unavailability of
necessary expert personnel; (i) unavailabilityirdfastructure; (iii) lack of substantive or
procedural criminal legislation or access rendetirgsystem unavailable; (iv) obstruction of
uncontrolled elements or presence of immunities aamesties rendering the system

unavailable?®°

Whether or not the ICC’s actual assessments camnelsfp the elements listed in the Expert
Paper is yet to be seen. In fact it seems thahenjadgments adopted so far, the ICC has
avoided the question of the exact contents of litglaind unwillingness by determining lack
of actual investigations or prosecutions, thereformaking examination of

inability/unwillingness unnecessary.

The difference between inability and unwillingnesel elements of the two terms was at first
a part of the issue in th€atangacase, however, the Court did not take a standheir t
elements. The appellant argued that the non-objedf the DRC to the ICC’s assertion of
the admissibility of the case cannot be seen asllurgmess, therefore this should have been
examined under inability by the ICC. Inability, iurn, can be invoked only in very
exceptional circumstances, evenmore, argues thellapp it is for the ICC to determine the

inability of the state, and not for the sfife The Appeals Chamber did not examine the

8 |bid, p. 14.

29bid, p. 15.

20hid, p. 15.

%1 Sjtuation in the Democratic Republic of the Congbe Prosecutor v Germain Katanga and Mathieu
Ngudjolo Chuj Judgment of the Appeals Chamber, ICC-01/04-0087, 25 September 2009, paras 89-90.
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guestion in merits. It argued that since the DR@a@uities did not initiate investigations, the

examination of inability or unwillingness is irretent (for subsequent arguments see below).

Complementarity was the issue in the admissibditgllenge filed by Kenya in thduthaura,
Kenyatta and Alcasé®® as well, however, the Court did not elaboratehis tecision either
on the exact contents of unwillingness and inabilithe debate was rather around the ability
of Kenya to prove that it had conducted investmadi over the same persons for the same

conduct&®®, which it did not succeed to do so.

Similarly, in the Ahmad Harun-Ali Kushaybcase the ICC determined that since no
investigations or prosecutions took place in Suddated to the conducts which the Court is
dealing with, the case iagb ovoadmissible, therefore inability or unwillingnesene not

examined®*

While we had been discussing above the substaiéialents of the criminal proceedings and
their effects on a state to prosecute from the tpofnview of the ICC complementarity
principle, theprocedural elementshould also be considered. Could the non-existerice
certain procedural elements or guarantees in ratiegislation or in the actual case lead to
the non-action of the state in investigating orsguting a person for ICC crimes?

As is the case with the substantial elements, th@drStatute does not prescribe procedural
elements that are to be observed by the nationmtscdOther instruments of international law,

however, contain such rules: first and foremostrmational human rights treaties, but also
humanitarian law treaties which have transferredizasic fair trial elements and made them

binding on states, even in the case of war crimaéstr

Worth to note that although states often adapt théistantive legislation, they tend to forget

about adopting elements in procedural law thatiargue to extraterritorial investigations and

%2 prosecutor v Francis Kirimi Muthaura, Uhuru Muigkenyatta and Mohammed Hussein, Alidgment

on the appeal of the Republic of Kenya againstiasion of Pre-Trial Chamber 1l of 30 May 2011,.NGC-
01/09-02/11 O A, 30 August 2011.

263 Muthaura Judgment on the appeal, para 36: ,und@leal7 (1) (a), first alternative, the questisnnot
merely a question of 'investigation' in the abgtrhaat is whether the same case is being investighy both the
Court and a national jurisdiction.”.

%4 gjtuation in Darfur, SudarRrosecutor v. Ahmad Muhammad Harun (,Ahmad Haruai)d Ali Muhammad
Al Abd-Al-Rahman (,Au Kushayb;Decision on the Prosecution Application undelricddt58(7) of the Statute,
No.: ICC-02/05-01/07, 27 April 2007, paras 18-25.
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prosecutions of extraterritorial crimes. Such cdestions include ensuring adequate rights
for defence in the absence of the suspect, diffesilfor the defence to carry out own
investigations abroad, or hearing witnesses abfSa@ther aspects of criminal procedural

law will be discussed in Chapter IV.1.

In certain cases inadequacy of procedural elententisl also lead to admissibility of the case
to the ICC. For instance, if functional immunityntders national prosecution, this may also
give way to ICC jurisdiction. This has been confdnin theJean-Pierre Bembaase in front

of the ICC, where the Pre-Trial Chamber stated #hate “the CAR judicial authorities
abandoned any attempt to prosecute Mr Jearerre Bemba for the crimes referred to in the
Prosecutor’s Application, on the ground that heogegl immunity by virtue of his status as
Vice - President of the DRC®° the case is considered admissible in front of IBE.
However, while it is acknowledged that functionaimunity is not a defence in front of
international tribunals, this has not been ackndgéel for national courts. ThArrest
Warrant case in front of the International Court of Justias well as th&umsfelecase in

France have also stated s

While states that ratified the Rome Statute amem@gidnal legislation to allow acting heads
of states to be surrendered to the ICC, they havenost cases not amended national
legislation to terminate the defence of immunityniational proceeding® Should such a
case not be tried in front of domestic courts dwehe immunity, it could fall under ICC
jurisdiction due to inability of the state to prosge. The comparative table in the Annex

shows that several states omitted to adopt theseacgchanges in their national legislation.

Complementarity: the ‘inaction’ criteria

Talking about the relation between the state ofonat legislation and its relation to the
admissibility of a case in front of the ICC, aneirgsting debate has unfolded around the exact

meaning of Article 17 forming the rule of complertaity. While many writers concentrated

%% see FIDH/REDRESS: Strategies for the Effectiveebtigation and Prosecution of Serious International
Crimes: The Practice of Specialised War Crimes$)fiecember 2010, p. 24

2% prosecutor v. Jean-Pierre Bemba GomBecision on the Prosecutor’s Application for arvsat of Arrest
against Jean-Pierre Bemba Gombo, PTC-lII, ICC-0D0®8, 10 June 2008, para 21.

%7 Both cases are discussed under Chapter 111.3.(ii).

%8 See the comparative table in the Annex.
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on the one-step inability/unwillingness test — ekang simply whether the state is unable or
unwilling to prosecute -, Darryl Robinson, one lo¢ tauthors of the text that became Article
17, clearly indicates that the inability/unwillingss of the state is only an exception to the
rule — the text says “unless” — according to which case is inadmissible before the ICC if

the jurisdictional state is investigating or prasiéng the casé®

This means thatif the state is investigating or prosecuting (whiclould lead to
inadmissibility), it has to be examined whether skate is unable or unwilling to proceed - if
yes, this would lead to admissibility of the casberefore, according to Robinson, this is a
two-step process, whereby it is first examined Wwhethe state iactually investigating or
prosecuting, and then it is examined whether uniable/unwillingto genuinely carry out the

investigatior?’®

Correspondingly, the ICC Appeals Chamber said @Kiiitangacase that “[u]nder article 17

(1) (a) and (b) of the Statute, the question of illimgness or inability has to be considered
only (1) when there are, at the time of the prooegslin respect of an admissibility

challenge, domestic investigations or prosecutithrad could render the case inadmissible
before the Court, or (2) when there have been saebstigations and the State having
jurisdiction has decided not to prosecute the pecsmcerned. Inaction on the part of a State
having jurisdiction (that is, the fact that a Stateot investigating or prosecuting, or has not
done so) renders a case admissible before the ,Caubject to article 17 (1) (d) of the

Statute.?”* Thus, in case the state having jurisdiction itéainvestigations or prosecutions
during the admissibility procedure, the case wdtdme inadmissible, since new facts have

arisef’?.

The same was declared earlier on by the Pre-Thahtber in theeubangacase: "[t]he first
part of the [admissibility] test relates to natibnavestigations, prosecutions and trials
concerning the case at hand insofar as such cage Wwe admissible only if those States with

jurisdiction over it have remained inactive in teda to that case or are unwilling or unable

259 Robinson (2010), available litp://ssrn.com/abstract=15594()&st visited on 26 October 2011).
270 |1
Ibid, p. 2.
271 ICC, Prosecutor v. Ahmad Muhammad Harun (,Ahmad Haruaf)d Ali Muhammad Al Abd-Al-Rahman
(,Au Kushayb”), para 24.
272 |Cc, Prosecutor v Germain Katanga and Mathieu NgudjohuiCpara 56.
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(...).”?"* and identical statements were made inAhenad-Haruncasé’ in the Al Bashir

casé’® in theJean-Pierre Bembaasé’® and in thekony-casé’”.

It is probably worth to note that the admissibiligst has to encompass both the person and
the conduct which is the subject of the case baferdCC"® within this question it was this
momentum that made theibangacase admissible, as certain national steps had taé&en
against the same accused, but related to diffearducts.

It is worth to note that the above quoted judgmerhe Katangacase arose from exactly the
same considerations as was discussed above. Theoqueas whether the self-referral of the
case by the DRC demonstrated an unwillingnessarirtterpretation of the complementarity
principles. The Trial Chamber argued that althosgli-referral was not mentioned under
‘'unwillingness’ in the Rome Statute, it could bedarstood as a second form of
unwillingness. While the Appellant argued that Algi17 (2) contains an exhaustive list and
therefore the Trial Chamber erred in inventing & rierm of unwillingness, the Prosecutor
noted, later backed up by the Appeals Chamber, thatillingness did not need to be
examined at all, since the first sentence of Aetitl’ makes inadmissibility dependent on
investigations or prosecutions. Since no invesbgator prosecutions took place in the DRC,
the case, in the Prosecutor’s view, is admisSible

At the same time, El Zeidy notes that it seemsGhamber did not consider the mere self-

referral as a ground for admissibility, but seaesead to examine self-referral on a case-by-
case basis. Admissibility can thus only be mangf@st other reasons are also present, notably
the clear inability of the state to procé®dor, as stated by the Appeals Chamber, the non-

213 prosecutor v. Thomas Lubanga Dyilbecision on the Prosecutor's Application for armaat of arrest,
Article 58, PTC-I, ICC-01/04-01/06, 10 February B0fara 29.

274 Prosecutor v. Ahmad Muhammad Harun and Ali Muhammad édARahmanDecision on the Prosecution
A%)Iication under Article 58(7) of the Statute, PT,gC-02/05-01/07, 27 April 2007, paras 19-25.

2% prosecutor v. Omar Hassan Amhad Al Bashir, Decisiothe Prosecution’s Application for a Warrant of
Arrest against Omar Hassan Ahmad Al Bashir, PTG 02/05-0/09, 4 March 2009 para 49.

278 prosecutor v. Jean-Pierre Bemba Gombecision on the Prosecutor’s Application for a

Warrant of Arrest against Jean-Pierre Bemba Goiihg;-111, ICC-01/05-01/08, 10 June 2008, para 21.

27" prosecutor v. Joseph KonWarrant of Arrest for Joseph Kony issued on & 20103, as amended on 27
September 2005, PTC-II, ICC-02/04-53, para 37.

2’8 |CcC, Prosecutor v. Thomas Lubanga DyiRre-Trial Chamber, para 38.

29| cc, Prosecutor v Germain Katanga and Mathieu NgudjohuiCparas 62, 65 and 75 respectively.

20 Mohamed M. El Zeidy, The Principle of Complemeityarin International Criminal Law, Origin,
Development and Practice, Martinus Nijhoff Publishdhe Hague (2008), p. 229.
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existence of domestic procedures. At the same itimealifficult to imagine a state referring a

case to the ICC while simultaneously investigabngrosecuting it.

Here another question also appears. Notably, ifweald not consider the first sentence of
Article 17 (1), we would be inclined to think thabhwillingness or inability would not be
linked to actual proceedings, but would be a memahstration of general unwillingness or
inability from the state. However, if we considieffirst part of the sentence and regard the
second part as an exception to it, this meanathaillingness or inability are linked tctual

investigations or prosecutions that aheeadytaking place.

In other words, the state did initiate proceedihgs those proceedings demonstrate the
unwillingness or inability of the state. This vias/ strengthened by para (2) of the Article,
which refers to investigations that 'were’ or ’ar@king place. This is confirmed by the
Appeals Chamber's argument in tkatangacasé®* and the Pre-Trial Chambers’ findings in
theLubangacase: ,The Chamber (...) notes that when a State juitsdiction over a case is
investigating, prosecuting or trying it, or has da@o, it is not sufficient to declare such a case
inadmissible. The Chamber observes on the contratya declaration of inadmissibility is
subject to a finding that the relevant State isurwilling or unable to genuinely conduct its
national proceedings in relation to that case withe meaning of article 17 (1) (a) to (c), (2)
and (3) of the Statute?®*The ICC thus made clear that the examination ofillingness and

inability are linked to actual investigations oppecutions.

The Appeals Chamber sums this up in saying thewvatig: ,(...) in considering whether a

case is inadmissible under article 17 (1) (a) d)df the Statute, the initial questions to ask
are (1) whether there are ongoing investigationprosecutions, or (2) whether there have
been investigations in the past, and the Statenggurisdiction has decided not to prosecute
the person concerned. It is only when the ansveetiselse questions are in the affirmative that
one has to look to the second halves of sub-pgragr@) and (b) and to examine the question

of unwillingness and inability. To do otherwise idbe to put the cart before the horé®”

1 |cC, Prosecutor v Germain Katanga and Mathieu NgudjolwiCparas 76-77.

282 |CC, Prosecutor v. Thomas Lubanga Dyifmara 32.

23 1CC, Prosecutor v Germain Katanga and Mathieu NgudjolwiC para 78. The Appeals Chamber quotes
several pieces of literature to support its argumbtarkus Benzing, 'The Complementarity Regime fué t
Intemational Criminal Court: Intemational Crimindlistice between State Sovereignty and the Fighhstga
Impunity’, 7 Max Planck Yearbook of United Natiohaw (2003), p. 601; Bruce Broomhall, International
Justice and the International Criminal Court: Betwéovereignty and the Rule of Law (2003), p. 91ljiakh
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Although it is easy to imagine a case where thie stetiated investigations order toshield

the person from ICC jurisdiction, it is more diffit to imagine a case where the state initiated
investigations but is not able to carry out thecpealings — why would the state initiate the
proceedings in such a case at all? The state maytowalemonstrate its capability of dealing
with its own matters, especially in cases of nefglyned states or states where the regime or
government had changed.

Finally, the Office of the Prosecutor also confidhtbe ‘inability’ requirement in saying that
»(-..) in deciding whether to investigate or prosecuhe Prosecutor must first assess whether
there is or could be an exercise of jurisdictionniagional systems with respect to particular
crimes within the jurisdiction of the Court. TheoBecutor can proceed only where States fail
to act, or are not ‘genuinely’ investigating or peouting, as described in article 17 of the
Rome Statute?® To look at it from a different point of view: ihére is no investigation or
prosecution (step 1pho matter whethethe state is able and willing or not (step 2),¢hse is
admissible. If we would only look at the inabiliywillingness requirement in one step, it
would be enough to determine whether the stateeisretically willing or able to carry out the

prosecutions to bar the ICC jurisdiction.

To sum up, three cases are possible:

() the state is investigating or prosecuting ANDaillso (willing)/able to genuinely
carry out the prosecution: the case is inadmissible

W. Burke-White, Scott Kaplan, 'Shaping the Contafr®omestic Justice/The International Criminal @aand
the Admissibility Challenge in the Ugandan Situati@ Journal of International Criminal Justice@2} p. 260;
Mohamed EI Zeidy, The Principle of Complementaiityinternational Criminal Law (2008), p. 221 and023
John T. Holmes, 'Complementarity: National Countssus the ICC', in Antonio Cassese, Paola Gaebtm Jo
R.W.D. Jones (ed.). The Rome Statute of the Intemnmal Criminal Court: A Commentary, Volume | (2009.
673; Jan Kleffner, Complementarity in the Rome @tatand National Criminal Jurisdictions (2008)1p3 ff;
Claus Kress, "Self-Referrals" and "Waivers of Ctengentarity” - Some Considerations in Law and Bgli2
Journal of International Justice (2004), p. 946¢ctde Olasolo, The Triggering Procedure of the Imétional
Criminal Court (2005); Jo Stigen, The Relationsbigtween the International Criminal Court and Nadion
Jurisdictions/ The Principle of Complementarity @89 p. 199 ff.

24 5ee Paper on Some Policy Issues Before the Gffittee Prosecutor, ICC, September 2003, p.4.
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(i) the state would be investigating or prosecgitiBUT is not (willing)/able to
genuinely carry out the prosecution: the case imisglble (OR: the state is
investigating BUT is not able to prosecute: theedasadmissibf&?),

(i) the state is not investigating or prosecutid® MATTER if it would be

willing/able to genuinely carry out the prosecutitire case is admissibi&®

This differentiation becomes practically importanhen a state is not investigating or
prosecuting for reasons other than those listecundwillingness or inability. If we accept
that these lists are exhaustive, a different imtggtion of the Statute would mean that in case
a state is not investigating or prosecuting foreotheasons, the case would still be
inadmissible. In other words, mere theoreticaligbdnd willingness to investigate would be
enough to bar ICC jurisdiction. As the Appeals Chamoted, “The Court would be unable
to exercise its jurisdiction over a case as longhasState is theoretically willing and able to
investigate and to prosecute the case, even thibaglState has no intention of doing $%.”

This was exactly the question in tkatangacase, where the reason for inaction was a simple
lack of intention (other than any of the reasosgetl under unwillingness) from the side of
the DRC, which ultimately lead to non-investigatmmosecution. Had the ICC considered this
only under the unwillingness criteria, it would hadged for inadmissibility because lack of
intention is not listed under unwillingness. Howewance the first sentence of Article 17 (1)
makes it clear that non-investigation already makescase admissible, the Court found that
it had jurisdiction over the case.

It must be mentioned that what the present autimaisfa more arguable reasoning in the
Katanga appeals judgment is the reasoning withectsp Article 17 (1) (b), where the
Chamber notes that although thaditeur Généraldecided to terminate proceedings, he did
so precisely to initiate ICC proceedings. The othrex of reasoning by the Chamber referring
to the overall purpose of the Statute being to @npunity seems more convinciftg

However, this part of Article 17 is not relevant fmur discussion. It also has to be noted that

25 gee Article 17 para 1 (b) of the Rome Statute.

28 Eor a similar analysis see Robinson (2010), m8.%ection 4 from p. 15.
287 |CC, Prosecutor v Germain Katanga and Mathieu NgudjohuiCpara 79.
28| CC, Prosecutor v Germain Katanga and Mathieu NgudjohuiCpara 83.
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the entire issue raises questions about the refdtip of self-referrals to the complementarity

principle, the discussion of which would go beyahe frameworks of the present thesis.

The consequence of the analysis above on the ajguepess of national legislation is
therefore also in points (ii) and (iii): even ifetlstate would want to and even if it starts to
investigate and prosecute but cannot carry out gorggoceedings due to inappropriate
domestic legislation or application of the law -asens not listed under unwillingness or
inability —, the case would still be admissible dyef the ICC due to the first sentence of
Article 17 (1) (a).

Reading this conclusion together with William Schsibexplanation on what unwillingness
and inability exactly mean, we may conclude thagreyf the state is willing and able to
proceed - for example a state with developed jatlisystem but inadequate domestic
legislation -, but the investigation or prosecutocmuld not even be launched due to the lack of
relevant domestic provisions, the case would beisgibte before the ICC.

The great difference therefore between examiningstieg procedure first and
inability/unwillingness second, as opposed to adgmining unability/unwillingnes is that if
we would consider only willingness/ability, the nifastation that a state is willing/able to
proceed would in itself be enough to bar ICC judsdn, even if it actually does not proceed.
Whereas if we read the text of the Statute closatyual investigation or prosecution is
necessary to render the case inadmissible beferkCth: therefore it is not enough if the state
wants and — theoretically - can proceed, it alsoaly has to proceed; ability and willingness
apply not generally to the procedural capabilibéshe state but to the actual proceedings. If
amnesty laws inconsistent with the Rome Statutlaak of relevant crimes in the criminal
code or any other legislative or non-legislativas@ns finally lead to a non-investigation, the

case is admissible because finally no proceedaigstlace.

If we think of the practical consequences of thevabdescribed interpretation of the Rome
Statute, one could point to the case of self-rafesf the Ugandan situation to the ICC. El
Zeidy in his article analyzing the effects of sedferral on the interpretation of the
complementarity principle asserts the following:.” an effective practical interpretation
should apply to article 17(1)(a)-(c), where parpbral(a) states that the Court "shall

determine that a case is inadmissible where hdtdase is being investigated ...dptate."
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Thus, if a State did not initiate an investigation,if it acknowledged that it is not going to
initiate proceedings, the case should be de fattaissible, since none of the criteria set out
in paragraph 1 (a)-(c) are satisfied. It followattkhere is no need to delve into the question

whether the state is unwilling or unable within theaning of article 17(2), (3f*

The situation El Zeidy examines is similar to aecaghen a state cannot proceed lacking
adequate national legislation in that in both cdkeseason for non-prosecution falls outside
the exhaustive reasons for inability/unwillingnéisted in Article 17 (2) and (3), however, in
both cases this results in non-prosecution by tie.sConsequently, following the Robinson-
interpretation, both cases would be admissibleesthe case is not investigated or prosecuted
by a State (Article 17 (1) a) first sentence); heere following the other interpretation, these
cases could be seen as inadmissible, because d@senrdor non-investigation or non-

prosecution are different from Article 17 (2) ar®). (

At the same time it must be acknowledged that enUWlgandan case one could easily argue
that the fact of the referral itself indicates tomilingness — this is the conclusion to which El
Zeidy also arrives &at° —, this argument would not stand in the case of-amtion due to
inadequate national legislation. Notably, the state demonstrate ability (adequate judicial
system) and willingness (no attempt at shielding plerson from justice, unjustified delay,
etc.) and still not proceed. Such a situation coatdl up in two different decisions on

admissibility resulting from the two different impgetations of the Rome Statute.

Interestingly, some states examined the complemgngarovision from the side of state

sovereignty. The French Constitutional Council exeed whether the complementarity

provision infringes France’s sovereignty. The Cowted that complementarity, where it

results from a state evading its responsibility aontl carrying out proper procedures comes
from thepacta sunt servandarinciple and thus does not violate state sovatgig*

89| Zeidy (2005), p. 104.

290 »(...) the state-invoking waiver should be treated orstiree basis as a state, which is

unwilling or unable”, see El Zeidy (2005), p. 104.

291 pécision 98-408 DC du 22 janvier 1999 (Traité pottstatut de la Cour pénale internationale), Jdurn
officiel, 24 January 1999, p. 1317. (source froputs Raised with Regard to the Rome Statute of the
International Criminal Court by National Constituial Courts, Supreme Courts and Councils of StateC
Advisory Service on International Humanitarian Lalanuary 2003, available atvw.icrc.org Last visited on
12 September 2012).
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Although it falls outside the temporal jurisdictiohthe ICC, it is theoretically interesting that
the recenBiszkucase in Hungary - which brought a huge media atterand strong protest
from the part of international lawyers - could ewedly fall under unwillingness: it could
either be stated that the state failed to adoppgrramplementing legislation or that the
prosecutors were not applying international laweréby ignoring Hungary’s international

legal obligations.

In the Biszkucase, the Prosecutor General's Office rejectediraial complaint against
former Minister of Interior Béla Biszku for allegetimes against humanity committed after
the 1956 revolution. The Prosecutor General’'s @ffiandled the acts as ordinary crimes and
referred in its rejection to time-barring as préssd for ordinary crimes, and basically
refused to genuinely examine whether the acts gstipn could qualify as crimes against

humanity, to which no time barring appfi&s

These considerations lead us to believe that theslhiold of national procedures for the
purposes of complementarity is to be found someghetween the express prohibitions of
the Rome Statute as a minimum requirement andtttess legal features as the maximum
aspect, the Rome Statute providing no clear guelamat offering some clues. The practical
consequence is that the domestic judge, when dewlith a war crime case, should better
take the Rome Statute minimum requirements int@wadcif it wants to avoid the ICC

gaining jurisdiction over the case, to the extaiftcourse, of the possibilities provided by

national law.

Hence, although the Rome Statute entails no oligedb implement its provisions, these
should be taken into account in national law aratfite®®® Some national courts have gone
so far as referring directly to international laweaven international customary law in their

decisions, others were not reaching back to intemnal law but rather applied their domestic

292 Decision NF 27942/2010/1 (29 October 2010) of Menicipal Prosecutor's Office and Decision NF
10718/2010/5-1 (17 December 2010) of the Prosec@eneral’'s Office, maintaining the decision of the
Municipal Prosecutor’s Office.

293 van der Wilt reaches a similar conclusion: ,Cousi#i have to gear (...) standards to the specifititizal
and social context in which they operate — andulilisinevitably lead to some variety in applicatioBut neither
they nor the legislator are allowed to alter thategt of those crimes substantially. The decisigadh-mark is
that the underlyingationale of those crimes should not be changed unilatefaige Van der Wilt (2008), p.
271-272
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law exclusively. In thévlugeseracasé®, the case of deportation of Hutu political leadéon
Mugesera from Canada on grounds of incitement tonaib genocide, the Canadian courts
reached back to international law when interpregtgments of crimes against humanity.
However, the Dutch courts in théan Anraaicasé® had differing opinions: while the
District Court took the ICTY case law as a refeeetior the assessment ofens reathe
Court of Appeal took the opinion that although #heshould be a preference for the
application of international law, if the case laWimternational tribunals is not clear, Dutch
national law should be applied exclusiéfy A discussion on the application of international

law by domestic courts will follow in more detail Chapter III. 1. (ii).

National laws as sources for the ICC

It is noteworthy that the Rome Statute acknowledbesrelevance of national legal systems
in some other aspects as well. Notably, accordingrticles 21 (1) ¢) and 31 (3) of the Rome
Statute, the Court may consider - in general oraaground for excluding criminal
responsibility other than those specifically reéerto in previous paragraphs - deriving from
the general principles of law, national laws ofdegystems of the world, including the
national laws of States that would normally exexgigisdiction over the crime, provided that
such principles are not inconsistent with the 3¢atwith international law and with
internationally recognized norms and standards.

While drawing from national laws is only a suppleay means of construction to fill any

lacuna in the first two sources mentioned by thetus¢ — the Statute itself and treaties and

294 SeeMugesera v. Canada (Minister of Citizenship and Igration), [2005] 2 S.C.R. 100, 2005 SCC 40, H
(3). After 15 years of procedures, Canada finaipatted Mugesera to Rwanda in January 2012. SeeriSup
Court order Nr. 500-17-069028-120 of 12 January2201

2% van Anraat was charged with complicity in war cesrand genocide perpetrated by selling material fese
chemical weapons to Iraq, which Saddam Hussein asenhustard gas against the Kurdish population. Van
Anraat was found guilty of complicity in war crimaad sentenced for 16,5 years imprisonment.

2% seePublic Prosecutor v Van Anraat,JN: AX6406, Rechtbank's-Gravenhage , 09/75100850¢trict Court
of the Hague) and LIN: BG4822, Hoge Raad , 07/1q@aurt of Appeal) (exclusive application of donmest
law). For a detailed analysis of the Van Anraaecase Van der Wilt (2008), p. 244-245.

27 Rome Statute of the International Criminal CoArtjcles 21 (1) c): “1. The Court shall apply:

(...) (c) Failing that, general principles of law tkexd by the Court from national laws of legal sys$eof the
world including, as appropriate, the national lasfsStates that would normally exercise jurisdictmver the
crime, provided that those principles are not irsistent with this Statute and with internationalv land
internationally recognized norms and standardsd ah (3): “At trial, the Court may consider a grdufor
excluding criminal responsibility other than thaséerred to in paragraph 1 where such a grouneérised from
applicable law as set forth in article 21. The paures relating to the consideration of such amgahall be
provided for in the Rules of Procedure and Evidénce
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principles of international la#%? -, this link is an important aspect when analyzimg Court’s
willingness to consider national law elements. Aitbh this particular article is relevant for
the Court’'s own proceedings, it demonstrates tatQourt is not deaf to what national law

has to say.

If we look at the question of national proceduned ehether these reach the threshold for the
purpose of the complementary jurisdiction of th&€]Ghe mentioned article of the Rome
Statute may indicate that in case the nationaltcdased on national law, applies defences
that are not expressly mentioned in the Rome Stdtut are consistent with international law
and internationally recognized norms and standdh#s application of such defence would
not, in itself, lead to a consideration of “inatyitiby the International Criminal Court, as long

as such defence does not contradict express rithe &ome Statute.

As a conclusion it can be stated that creatingisid@ within domestic jurisdictions is not the
aim of the Court, acknowledging that “whereas thternational crimes owe their very
existence to the efforts and determination of th&ernational community, concepts of
international criminal responsibility have to fit ihe legal texture of domestic systems where
they face the competition of tried and tested exjualis by no means self-evident that time-
honoured general parts of criminal law should yieldheir international equivalents, as this
would probably cause unwarranted difference inathministration of criminal justice within
one legal systen?®® At the same time, the Statute expressly closesentin defences, such
as defence of official capacity, lack of knowledgehe case of command responsibility, or
superior orderd? The application of such defences in national arahproceedings may lead

to non-investigation by the state and ultimatelyhte jurisdiction of the ICC.

The question of comparability of national legistatiwith the Statute is not only relevant to
see whether a defence in national legislation tepi@able or not, but also to examine the
different features of ordinary crimes and interoiaél crimes. Another interesting example is
the question of self-defence. While self-defencenational law is a well-known and

crystallized concept, it is more difficult if nompossible to apply it with respect to

2% gee Kriangsak Kittichaisaree, International Criahihaw, Oxford University Press (2002), p. 52. For
analysis of general principles being a subsidiayree of international criminal law, see FabianRaimondo,
General Principles of Law as Applied by Internagib@riminal Courts and Tribunals, in; 6 Law and d®ie of
International Courts and Tribunals (2007), pp. 394-

299 van der Wilt (2008), p. 254.

300 5ee these defences respectively in Articles 22833 of the Rome Statute.
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international crimes. The self-defence concept du#sappear in international humanitarian

law and therefore is not present in the ICC Ronagugs.

The question is then, would the defence of seléded be applicable in a domestic procedure,
and if yes, would the threat be justified if it amdered the person or a group? And if self-
defence would be applied for a war crime, what \@obé the acceptable, proportionate
reaction under the terms of self-defence? Cleaalycombatant has the right to kill a
combatant, irrespective of the self-defence conespit is understood in ordinary criminal
law. But would an act constituting a violation &fll be justified under self-defence if the
threat was proportionately big? And should a naia@ourt acknowledge a situation of self-
defence in such a case as ground for excludingnsgplity, would that mean the state was

inactive in trying the person for the purposesahplementarity?

A similar case was dealt with by the ICTY, where ttefence stated that the accused acted in
self-defence to repeal the attack of enemy ford¢ée. Trial Chamber, however, underlined
that being in a military operation in a self-defersituation does not justify serious violations
of IHL.3°* But how is this compatible with the acknowledgedess in the act as a response
to the threat? Many states acknowledge that theatloan cause such a psychological shock
that the person exceeds the limits of acceptakleorese to the threatening act and reacts with
a comparably more serious act. Would this explanabe acceptable in the case of war

crimes?

As there is no sufficient ICC jurisprudence asgethe way how the ICC will assess general
principles of law derived from the practice of waial courts to its own proceedings, we may
try to draw some examples from the practice ofrir@gonal tribunals. Raimondo points out
that although general principles of law should bewéd from national laws in force, one has
to bear in mind that because of the prohibitiorihef application of retroactive laws mala
partem the law to be looked at is the law in force & time of the commission of the crime.
However, one cannot be sure what law the tributcalked at, because they nearly never
indicated it, and the danger exists that the dagy bbtained and thus the law they were
referring to was the law in force at the time oé fbroceedings, and not at the time of the
commission of the aéf?

301 |CTY, Prosecutor v Kordi and Cerkez Judgment, Case No. IT-95-14/2-T, 26 February 2p@ia 452.
302 Raimondo (2007), p. 398.
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Tribunals have observed both substantial and proeéalements in general principles of
law. Substantial elements, such as individual erahresponsibility or duress as a mitigating
factor in sentencing have been observed in the IE€Tahd ICTY's Akayest® and
Erdemovi*® cases, while procedural elements, such as theebuoél proof being on the

Prosecutor have been mentioned inDietalic**® judgment.

A further question is how the international triblmascertain whether a rule is a general
principle recognized in national law. To verify ghitribunals had obviously a tendency to
reach to national laws and other sources of ceffasding” countries such as Germany,
France, Australia, UK, USA and Canada or to reaxrlihe national legal system of the
country where normally the procedure would haveemaklace. This approach is plausible
because it gives full satisfaction to the principfeforeseeability of the law by the accused
and the nullum crimen nulla poenarinciples®®® Moreover, as Raimondo points out,
“recourse to comparative law as a method for asiceng general principles of law would be

a safeguard against legal imperialistiy".

Accordingly, the ICTY stated in thEBurundzijacase that “[in order to arrive at an accurate
definition of rape], (...) it is necessary to look farinciples of criminal law common to the
major legal systems of the world. These principhes/ be derived, with all due caution, from
national laws.*°® The modes of “all due caution” were elaboratedniyain the Kupreski-
case where the Tribunal examined what degree of cautias required by national courts to
sentence a person based on eyewitness identificat@de under difficult circumstances.
During this examination of domestic practice, thebilinal cited examples from several
common law and continental law states and concludadit will turn down conviction if it
was based on evidence that could not have beeptadcey any reasonable tribunal or where
the evaluation of the evidence was wholly erron&Sult then generally stated in ti@dic-

393 |CTR, Prosecutor v. Akayesdudgment, Case No. ICTR-96-4-T, T. Ch. |, 2 Smpier 1998, para 471.
3041CTY, Prosecutor v Erdemoyj Judgment, Joint Separate Opinion of Judge Mcbaad judge Ohrah,
Case No. IT-96-22-A, App. Ch. 7 October 1997, pHras5-72.

30%1CTY, Prosecutor v Delali et al, Judgment, Case No. IT-96-21-T, T. Ch. I, 16 Bimber 1998, para 599-
604.

306 See Raimondo (2007), p. 399 and 402.

397 |bid, p. 403.

308 |CTY, Prosecutor v FurundZijaJudgment, Case No. IT-95-17, 10 December 1998, 1&r.

39|CTY, Prosecutor v Kupreskiet d., Judgment, Case No. IT-95-16-A, 23 October 2@@tas 38 and 41.
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casethat the threshold of identification of generahpiples of law is high, in the sense that it

needs to be shown that the principle is part oftmibsot all, national legal systertt§3!*

As stressed in th&urundzija and KupresSké caseswhen applying or resorting to general
principles of law as applied by national courtse tborrectness of such analogy and
transforming national law concepts in the intermaai tribunal has to be justified. Judge
Cassese also warned about the risks of such trsitigpo

“To my mind notions, legal constructs and termsutfupheld in national law should not be
automatically applied at the international levehey cannot be mechanically imported into
international criminal proceedings. (...) Reliancelegal notions or concepts as laid down in
a national legal system can only be justified teiational rules make explicit reference to
national law or if such reference is necessarilglied by the very content and nature of the
concept. (...) However, this historical spilling ovfesm one set of legal systems into the law
of nations does not detract from these legal syst@hose of States on the one side, and
international law, on the other) being radicallyfetient: their structure is different, their
subjects are different, as are their sources aridraament mechanisms. It follows that
normally it would prove incongruous and inapprotarito apply in an inter-State legal setting
a national law concept as such, that is, with itgimal scope and purport. The body of law
into which one may be inclined to transplant théomal law notion cannot but reject the
transplant, for the notion is felt as extraneoush® whole set of legal ideas, constructs and
mechanisms prevailing in the international conté&dnsequently, the normal attitude of
international courts is to try to assimilate onsfrm the national law notion so as to adjust it

to the exigencies and basic principles of inteometi law.

Coming to the conclusions, one can state that gepeinciples of law in national systems
have played a significant role in internationalm@nal law by filling the gaps. However, the
transposition of such rules was effectuated withemy adjustment, or the rules have been

adjusted so they are compatible with internatida®al and applicable to the given cd&e.

310|CTY, Prosecutor v TadicJudgment, Case No. IT-94-1-A, 15 July 1999, 2%

31 For an analysis of the ICTY ’s resort to domestises, see André Nollkaemper, Decisions of NatiGoairts
as Sources of International Law: An Analysis of fkactice of the ICTY, in: Gideon Boas — William A.
Schabas (eds.), International Criminal Law Develepta in the Case Law of the ICTY, International
Humanitarian Law Series, Martinus Nijhoff Publishieteiden/Boston (2003), pp. 277-297, see espgqall
288.

312 1CTY, Prosecutor v Erdemovjdudgment, Separate and Dissenting Opinion ofe@issese, Case No. IT-
96-22, App. Ch., 7 October 1997, paras 2-3.

313 See Raimondo (2007), p. 406.
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Should the ICC continue such a practice, this wauldure a broad observance and respect

for general rules established on the national level

Role of state cooperation in ICC proceedings

We have to briefly mention that national courts rpégy an additional role while the ICC is
proceeding in a case. Since the ICC does not hawevin police force, it is largely dependent
on national authorities regarding arrest and sdeerof persons, taking and collecting

evidence, questioning, searches and seizures, ekanqlaces, etcetefa’

Although not the same concepts, most states tuesgrgler requests from the ICC similar to
extradition requests coming from another staterefoee national courts will hold a
preliminary hearing or examination before the sulex, according to their own national law,
to examine whether the standard of proof reachessthndard necessary for surrender.
Eventually, some judges may come up with a negamsaver. Furthermore, when collecting
evidence, freezing assets, giving authorization $earches and seizures, the national
investigating authority will need to have an autbation from a court and the judge will have

its own discretion in the decision within the framoek of national law.

Although the requirement of double incriminatiorosld not — and cannot — be an obstacle to
fulfilling surrender requests, partly due to thetféhat with the ratification of the Rome
Statute the state already accepted the penalizatithe crimes included, difficulties may still
arise during the specification of the crime andedédnce in elements of crimes especially if
the state did not implement the Rome Statute crimés penal legislatiotl®. Consequently,
even if a state itself does not conduct prosecsfiois authorities may have a word in

international procedure’®

314 Rome Statute of the International Criminal CoArtjcle 93.

315 For an examination of the specificities of surremdsee Péter M. Nyitrai, A kiadatasi jog sajatsgége a
nemzetkézi biintébirosagokkal folytatott egyiittitkddés rendszerében, in: Unnepi Tanulmanyok Wiener A
Imre tiszteletére, Budapest, KIK-Kerszov (2005).

%1% For example, in the US a magistrate freed a stispgoested by the ICTR, because, in his view ptioef

did not measure up to the federal standard forresder. See Wedgewood (2000), p. 409.
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Complementarity versus universal jurisdiction?

Some authors have argued that the ICC can be seéthe final substitute for universal
jurisdiction”®'" In fact, the ICC’s jurisdiction is not based oma@ncept similar to universal
jurisdiction, but it is closer to traditional juditions®'® The ICC has jurisdiction to prosecute
crimes committed in the territory of a State Pastyby a national of a state party — two
traditional basis of jurisdiction. Therefore thevetage of universal jurisdiction is wider than
that of the ICC’s jurisdiction: while according tmiversal jurisdiction every state has the
right and is in fact obliged to search for and pmge offenders, the ICC is basically tied to
the nationals and territories of States Partigs.

Therefore it is no way desirable and would go ceurhe international efforts of ending
impunity for war crimes if states would see the I&Ca substitute for universal jurisdiction,
even considering that states are often applyintpicerestrictions to universal jurisdiction
(see Chapter Ill. 3. (ii) ). In fact, as many sedhie “adoption of the Rome Statute may thus
prove a catalyst for universal jurisdictioff> Moreover, the Court may even assist states in
exercising universal jurisdiction, because the R@tetute provides that “[the Court may,
upon request, cooperate with and provide assistdaca State Party conducting an
investigation into or trial in respect of conduchiah constitutes a crime within the
jurisdiction of the Court or which constitutes aiges crime under the national law of the

requesting State®®

Even in cases where the ICC could in fact exengigediction, national procedures may be
more welcome. Considering that the ICC can onlyl ddgth a limited number of cases,

national courts still have a huge role to play.fwere, the ultimate success of the ICC could

317 see reference in Cedric Ryngaert, Universal Jigtisth in an ICC era — A Role to Play for EU Member
States with the Support of the European Unionl#il European Journal of Crime, Criminal Law andn@nal
Justice (2006), p. 46.

318 bid, p. 48.

319 Although the Rome Statute foresees prosecutioadban the referral of the Security Council, thisildobe
regarded as an extraordinary basis of jurisdidtiaime case of the ICC.

320 Ryngaert (2006), p. 51.

321 |CC Rome Statute, Article 93 (10) a).
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be measured by the small number of cases in whibhs to proceetf? However, the ICC
may be used as a substitute for national proceduhesn prosecution of a certain high-
ranking individual would pose problems for the stat because of the links of the custodial

state with the state of nationality or the teridbstate®®

Universal jurisdiction is therefore seen as an pioaal form of jurisdiction. Many also see it
as a form of jurisdiction that operates only in #itesence of other grounds, including the
international jurisdiction of international court&ccording to such opinion, and due to the
fact that these crimes are regarded as crimes sigdia whole international community,
universal jurisdiction is a tool for the benefit thfe international community to help out in

case states with ordinary jurisdiction are not eantithg proceedings.

Hence, the state is exercising universal jurisdictiot in its own name, but in the name of the
international community, lacking other mechanisidewever, if another mechanism exists
on the international level, such as an internatitmiaunal or court, the rationale of universal
jurisdiction could vanisfi?* According to this view, therefore, universal jdistion is not

accorded priority over other forms of jurisdictitff.

Therefore the question arises, which prevails seaaf conflict: the jurisdiction of the ICC or
universal jurisdiction. If a case is not tried thetstate having ordinary jurisdiction but if
another state is willing to exercise jurisdictioioes it curtail the jurisdiction of the ICC based

on the complementarity principle? According to Reme Statute,

“the Court shall determine that a case is inadiissvhere:
(a) The case is being investigated or prosecuted Byate which has jurisdiction over it,
unless the State is unwilling or unable genuinalycarry out the investigation or

prosecution;*°

The Rome Statute does not expressly identify otuebeca specific ground of jurisdiction,
therefore one may conclude that it could includeensal jurisdiction. Therefore if any state

322 paper on Some Policy Issues Before the Office@frosecutor, ICC, September 2003, p.4.

32 See Ryngaert, p. 53.

324 See for example Abi-Saab (2003), pp. 601-602.

32> See Statement of Orrega Vicufia, Institute de dntérnational, Annuaire, Volume 71, Tome II, Sessile
Craccovie, 2005 — Deuxiéme partie, Editions A. Peddaris, pp. 212-213.

326 |CC Rome Statute, Article 17 para 1.
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would be willing and able to exercise universaigdiction over a case, this would deprive the
ICC of its jurisdiction. In thé.ubangacase, the ICC Pre-Trial Chamber noted that “sas® c
would be admissible only if those States with jdigson over it have remained inactive in
relation to that casé®’. Further case law of the ICC is yet to confirmsthin any event,
certain states already tackled this question bgigpout the exercise of jurisdiction if an

international tribunal/court is proceeding in theesé?®

Moreover, some States argued during the negotmteading up to the adoption of the Rome
Statute that the existence of universal jurisdictbviates the need that any state consents to
prosecution by the ICC. Germany, for example, dpatly argued that since based on
universal jurisdiction any state has the right tosgcute without consent of the concerned
state, the ICC should have the same right. Thigraegmt actually bases the jurisdiction of the

International Criminal Court on the existing contcepuniversal jurisdiction.

This would, in their view, mean, that should th&Cl@ant to prosecute a case, it could do so,
regardless whether the concerned state (custadratorial or national) accepts jurisdiction
of the ICC3* Although this concept obviously had many strongpanents and a
corresponding provision did not eventually findway to the Rome Statute, it is interesting
to see that certain states interpret universasgiction as a very broad general authorization

for any state or international body to exercisésiction.

It also has to be mentioned that as recognizedternational law, the primary responsibility
to punish perpetrators of the most serious inteynat crimes lies with states. Which states, is
the question of the share of jurisdiction amongnth@bviously sovereignty requires the
primacy of the territorial/nationality states. &tihternational tribunals and courts were and

are established because states were not ablelimigwd carry out this task.

This is also demonstrated in the chronology of &elbptreaty obligations: after the
Nuremberg Tribunal states agreed on the establishfeuniversal jurisdiction over grave
breaches of the Geneva Convention, expressingdpgiron that it is the task of states to deal

with such perpetrators. Since this mechanism didvaok sufficiently,ad hoctribunals, and

327|Cc, Prosecutor v. Thomas Lubanga Dyifmara 29.

328 See for example Spain, Law of 1985 as amendedalaydf 2009. According to the amendment, Spain canno
exercise jurisdiction if another competent courinternational tribunal has begun proceedings.
329 See Brown (2001), pp. 385-386.
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then the ICC were established. The Yugoslav andni@evd ribunals, beingd hocbodies, did
not deal with this issue, simply taking over allclsucases, but the ICC is based on the

principle of complementarity, in other words, oe thbligation of states to proceed.

A further argument against the subsidization ofvarsal jurisdiction to the jurisdiction of

international tribunals in general and the ICC irtigular would be the very practical

consideration of the (un)availability of the ICC btandle a large number of cases. It is
perfectly clear from the experience of the ICTY d6dR that such tribunals are not able to
deal with many cases and are only taking casegybfyalue and gravity. Since the ICC also
connects its jurisdiction to sufficient gravity tife crimes, it is obviously not expected from
the ICC to take up all international criminal casethis task should be fulfilled by domestic

courts, be it on the basis of ordinary or univepsasdiction.

The Geneva Conventions are also silent on the isdueventual conflict of universal
jurisdiction with jurisdiction of international tunals, not only because the International
Criminal Court had not existed at the time the Gan€onventions were adopted, but it was
also deliberately silent not to hamper any futuegedlopments of the law. The Commentary
indicates that ,there is nothing in the paragrapkxclude the handing over of the accused to
an international penal tribunal, the competenceavbich is recognized by the Contracting

Parties.?%°

To sum up, in the present author’s view, an ordgurisdictions can be established based on
the corresponding international treaties and tlev@lmentioned arguments, according to the

following:*3!

(i) ordinary jurisdiction — because the nationatiterial state is in the best place to

carry out the proceedings;

(ii) universal jurisdiction — should the nationatftitorial state not proceed for this or

that reasoi>

330 Commentary to GC |, Article 49 para 2, para 4.

311t is important to underline that this order isrip way based on international obligations. Acaugdio

international law, there is no mandatory orderunisgdictions when it comes to bases of jurisdictibistates. On
the other hand, jurisdiction of a Statersusjurisdiction of the ICC is guided by the complensity principle.

The order described by the present author ratliersréo a rationale order.
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(iii) ICC — should none of the domestic courts ed>".

(iif) Problems of direct applicability of internati onal law

The transformation of legal solutions from one estdd another and the inherent dangers,
problems and difficulties are not only a subjeat fmplementation of international law to
domestic criminal legislation but are also discdsiseother fields, such as transformation of
constitutional or civil law solutions from one sdb another. The limits of the present study
do not allow for an extensive discussion on legahdformation in general, therefore the
following chapter will concentrate on the problermmsiof the transformation of obligations on

repression into national legislation.

International law — national law relationship geradly

The relationship between international law andameti law has an extensive literature written
by both international and Hungarian scholars. Tioeeeonly those aspects will be briefly

mentioned below that have a direct effect on theekiic procedures concerning war crimes.

Primacy of international law over national law isa@ncept that had been contested for a long
time, however, by today, it has been generally piecethat a state cannot excuse its actions
by pointing to inadequate national implementingidisgion to justify non-compliance with
international obligatior8®. Therefore, if international law and national laantradict each

other, international law prevaifs, even if it contradicts the constitutihof a state®’

332 See for example: Douglass Cassel, Universal Cahinrisdiction, in: 31/1 Human Rights: Journaltioé
Section of Individual Rights and Responsibilitiggiiter 2004).

333 Universal jurisdiction is often seen as a transii system between national — ordinary — jurisalicand
international jurisdiction: this sustains the theof order of jurisdictions as described above. @eéa Pradelle,
in: Ascensio-Decaux-Pellet (eds.), p. 917. Not¢ thig order of jurisdictions of stategs-a-visthe ICC presents
a profound difference from the same relatsta-visthe ICTY and ICTR. Namely, according to their 8tas,
the ICTY and ICTR originally had primary jurisdioti over national jurisdictions and they did exexcikis
primacy on numerous occasions mainly at the beginaf their functioning — for instance in the Tgdurksic,
Musema and Bagosora cases. See Mohamed M. El Zeidyn Primacy to Complementarity and Backwards:
(Re)-Visiting Rule 1bis of the Ad Hoc Tribunals, in: 57 International aBdmparative Law Quarterly (2008)
403-415, p. 407.

334 The state of international law within national lawconcepts related thereto are also largely émited by a
state’s political system. See Péter Kovacs, Thecefif the change of political regime on the Huragadoctrine
of international law, in: Andras Jakab - Péter Taka Allan F. Tatham (eds.), The Transformationttud
Hungarian Legal Order 1985-2005- Transition toRtde of Law and Accession to the European Unioniwr
Law International, Alpheen aan den Rijn (2007), pp3-463. As Kardos points out, the Hungarian w8t
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However, when it comes to obligations of individkiainder international law, what effect
does this primacy have on the individual's obliga® If international law has not been
incorporated into national law, is the individuadedtly obliged to comply with international

law? Can obedience to national law be a defencegéopetrating acts that constitute war

crimes?

The defence of inadequate national legislation segm similar to that of superior orders in
referring to a higher command or authorizationretigh a lack of national prohibition of that
act — to excuse the act. However, in case of soiperders the defendant has committed an
illegal act, while in the case of reference to owdil law, the defendant did not commit an
illegal act according to national law, but the aeis criminal based on international law. Such
a situation could result from two circumstanceshesi the state simply did not implement

international law, or national law contradicts mm&tional law.

Whether obedience to national law could serve aefance for violation of international
obligations was one of the key issues during theeMiberg trials, considering that many of

the offences with which Nazi criminals were chargeth were not illegal under German

towards international law during the socialist ews characterized by the ,sacred cow” concept. @pgoach,
however, changed after the changes. See Kardosr GEim Changing face of international law in Hunygan:
Andras Jakab - Péter Takacs - Allan F. Tatham Yet@lke Transformation of the Hungarian Legal Orti@85-
2005- Transition to the Rule of Law and Accessiohie European Union, Kluwer Law International, dien
aan den Rijn (2007), pp. 464-467.

33 See Fichet-Boyle — Mossé (2000), p. 872.

33% The Hungarian Constitutional Court stated thahatl to interpret the Constitution in compliance hwit
obligations under international law. For an analysif the role of international law in constitutibna
interpretation, see Laszl6 Blutman, A nemzetkdzj jmszndlata az Alkotmany értelmezésénél (The Wse o
International Law in Constitutional Interpretatioi): Jogtudomanyi Kézlény (Jadlius-Augusztus 20801-315.
Blutman refers to a differentiation made by the §iuational Court between 3 categories of inteal law
binding on Hungary: (i) internationalis cogensnorms: these prevail over the Constitution, (i@ngrally
accepted rules of international law: these do newail over the Constitution but may complement(ii)
international treaty rules: these do not prevadrahe Constitution. The Constitutional Court evaily formed
the doctrine that interpretation of the Constitatahall be done in compliance with binding inteiozal rules,
including obligations arising from internationakaties. See Blutman (2009), pp. 304-305. The Husgar
Constitutional Court also ruled that it had juriditin to examine the amendment of the Hungariarstitotion
from a procedural perspective, but not from a stiste perspective. This means that from a sulisgapbint
of view, both the constitution and the amendmenthef constitution are the basis for examinationthef
constitutionality of other legislation. The Congtibn has to be in compliance with ius cogens diiyations of
international treaties to which Hungary is a pa8ge 61/2011 (VII.13) AB hat., para V.2.2.

%7 The Belgian Council of State, for instance, opirtbdt if Belgium ratified the Rome Statute whils it
Constitution contravened its norms, the Rome St&ugrovisions would prevail. See Rapport fait amnde la
Commission des relations extérieures et de la défdaxposé introductif du Vice-premier MinistreMinistre
des Affaires étrangéres, Doc. Parl. 2-329/2 (199802, p. 1-5. Available atvww.icrc.org (last visited on 12
September 2012).
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law3*® Apart from the philosophical question this andeotlissues raisétf, it is also a
guestion of relationship between international aradional law, and the obligations of
individuals under international latf° Principle 1l of the Nuremberg Principles dealshntitis
guestion in saying that “[t]he fact that internall does not impose a penalty for an act which
constitutes a crime under international law dodsreleeve the person who committed the act

from responsibility under international lai/**

However, the consequence of national law contraxdjcinternational law (as opposed to
simply not having been implemented) tends to beencomplicated. The answer depends on
the constitutional framework of the state and whetlthere is a hierarchy between
international and national law according to natldaa.. While generally it is clear that the
state has to bear responsibility for not bringing national legislation in line with
international law*? the individual is bound in the first place by inatl law. However, if
international law incurs direct rights and obligas on the individual, international law

overrules national lai#®

This viewpoint was supported by the US MilitaryBunal in Nuremberg in théusticetrial:

“It is, therefore, clear that the intent of thetsta (...) is to punish for persecutions and the
like, whether in accord with or in violation of thdomestic laws of the country where
perpetrated, to wit: Germany. The intent was tovigi® that compliance with German law

should be no defensé* In other words, when national law, contrary tcemgtional law,

338 Before and during the Nazi regime, if a law wasaed legally, the judiciary had basically no power
challenge them. German judges were obliged to a@gisman law only, even if it collided with interiatal
law. See reference in the Justice trials:
http://www.law.umkc.edu/faculty/projects/ftrialsfmmberg/alstoetter.htm#Commentarffast visited on 29
March 2010).

339 N.b. the Radbruch-formula about unbearably injasts, see Gustav Radbruch, Gesetzliches Unrecht und
Ubergesetzliches Recht, 1 Stiddeutsche Juristengdit946) 105-108, p. 107.

30 The individual being direct subject of internatibfaw is a relatively new achievement of interoadil law,
originating primarily from the notion of internatial crimes — the passive side — and human righis-ldahe
active side of the individual being a subject akeinational law. See Kovacs Péter, Nemzetkdzi {ogjris
Kiadé (2006), pp. 298-299.

341 principles of International Law Recognized in @iearter of the Niremberg Tribunal and in the Judgroé
the Tribunal, 1950, Principle Il, Report of thedmtational Law Commission covering its Second $&ssh
June - 29 July 1950, Document A/1316.

342 yoram Dienstein, Defences, in: Gabrielle Kirk Maizdd and Olivia Swaak-Goldman (eds.), Substantive a
procedural Aspects of International Criminal LawThe Experience of International and National Cqurts
Volume I, Kluwer Law International, The Hague (2000. 382.

33 bid, p. 382.

34 U.S.A. v. Alstoetter et al (The Justice Cases),CBL No. 10 Cases 954 (1947), available on
http://www.law.umkc.edu/faculty/projects/ftrialsfmmberg/alstoetter.htm#Commentarffast visited on 29
March 2010)
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obliges the individual to commit acts, the very @neent of that law is complicity with the

crime3*

If the legislator failed to implement a treaty, @judge make do and directly apply it, even if
it is in contradiction with national law but in cpfance with international law? The state
cannot refer to national law to excuse itself freat complying with international law, as it is
established in Article 27 of the Vienna Conventamthe Law of Treaties. If a state ratified
an international treaty, it is applicable even lagknational implementation, although in this
case application is more difficult. Therefore tgplgpan international norm directly in the
absence of implementing legislation would not vielaational law, as the treaty had been
promulgated in the state, therefore it is in for€herefore it seems that the state is free to
decide on the implementation of an internationelty only as far as this freedom of

implementation is compatible wigracta sunt servand4®

This limitation on the freedom in national implensgion becomes more relevant as
international law increasingly confers rights analigations directlyvis-a-vis individuals.
Therefore state control over the implementatiomtdrnational treaties goes only so far that
it has to make the rights and obligations in relatio the individuals workable within national
law. Whether this is done through the direct agpion of international law by the national
courts or through comprehensive implementing lagish is up to the State to decide, as long

as it works.

Therefore the specific state organs that are resbplenfor making international law work —
the legislature in the first hand, but also thagizdy and the executive powers — are bound by
international law to this effeéf’ This obligation also means that national coures @so
bound to observe the rules of international lavgrelacking adequate national legislation. It
is incorrect for national courts to look at onlydagxclusively national law. The inadequacy of
national law compared to the rules of internatidaal does not give any exemption for the

national courts from observing international lawisTalso follows from the internal hierarchy

345The Justice Case 3 T.W.C. 1 (1948), also see Rign&000), p. 383.

346 See Ferdinandusse (2006), p. 170.

347 Should one accept the view that international kmfers rights and obligations on individualsséems
reasonable to hold that international law may afepose obligations on specific State organs.”, gddby
Ferdinandusse (2006), footnote 935.
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of norms, constitutions giving way to internatiomales if they are in collision with national

law, and this also follows, again, framacta sunt servand4®

In addition, rules of a humanitarian character iare special position here: because of a
constant reference to the “basic dictates of hutyaar “the civilized nations”, humanitarian
rules seem to be put on a higher ground than otiternational rules. The fact that many
humanitarian rules areis cogensand erga omnesand that many have become customary
rules backs up this argument. The question is, dnehis particular position also stands for
the national implementation of humanitarian rulléact is, many international and national
courts have called for effective domestic implera@oh and application of the humanitarian
rules®*® Truly, it is difficult to imagine how a State coutomply with the “ensure respect”
obligation of the Geneva Conventions if it does matke it possible for its national courts to

enforce these rules.

Ferdinandusse notes that “[i]f some internationainms are so fundamental that they bind
Statesper seregardless of their consent, while proceedingshennational level provide the
most, or even only, effective means of enforcemienis difficult to accept that the
applicability of those norms in national courtssisject to the discretion of the State® It

is, furthermore, even more difficult to imagine h@State could comply witpacta sunt

servandawithout ensuring the domestic enforcement of #id sternational norms.

However, there are examples to the contrary. Téseneirecase in Belgiurf’, although not
related to war crimes, discussed whether choidmplementation of a norm was to be done
by the legislative or judiciary power. The casea@ned the rights of an illegitimate child to
her heritage. Vermeire was a recognized illegitenetild who was denied her heritage based
on the Belgian Civil Code which closes out illegisite children from heritage. Vermeire
argued, however, that the Belgian Civil Code matéd discrimination between legitimate
and illegitimate children which was in violation tfie European Convention on Human
Rights. The Brussels Court of First Instance reczagh this controversy between the

Convention and the Belgian Civil Code and diredlyplied the norm of the European

348 See Ferdinandusse (2006), p. 170.

39 See Hungarian Constitutional Court decision 938199N Human Rights Committee, Concluding
Observations on Nepal, Doc. CCPR/C/79/Add.41, 10ddter 1994, para 12.

¥0 Ferdinandusse (2006), p. 163.

%1 judgment of the Brussels Court of First Instarfc@ dune 1983.
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Convention on Human Rights, lacking implementingjd&ation. However, the Brussels Court
of Appeal quashed the decisioh and this was upheld by the Court of Cassatioyingahat
the choice of means of implementing the rule is ¢heice of the legislature and not the

judiciary3*?

Vermeire brought the case to Strasbourg. In itssa@t, the European Court of Human Rights
said that “[tlhe freedom of choice allowed to at&tas to the means of fulfilling its
obligations under Article 53 of the Convention abuabt allow it to suspend the application of

the Convention while waiting for such reform todwenpleted”>**

Monism - dualisrir®

Implementation of international law means that stete includes the norms of international
law into its own laws. Transformation of internat@ rules means the way a state makes
international law in force in its national law. Vihtransformation is absolutely necessary for
the international treaty being in force in a stamgplementation is a tool to make domestic
application easier. Transformation mechanisms gaugestates depend on the legal system of
the states and the relationship between interratiand national law. Basically two kinds of
relationships exist: monist and dualist; in pragtimostly a mixtur&® of the two appeary.
From the viewpoint of the international treatieslitesn’t matter which solution is chosen,
important is that the state is able to enforcerthes of international law within its national

law.

%2 judgment of the Brussels Court of Appeal of 23 NI8g5.

%3 Judgment of the Court of Cassation, para 11, dfellfruary 1987.

%4 Case olVermeire v BelgiunfArticle 50), Application no. 12849/87, Judgmef26 November 1991, para 26.
3% The question of monism-dualism will not be diseubin detail in the present thesis due to its litehature.
See for instance Bodnar L&szl6, Nemzetkdzi swkrzek és az éallam, Kdzgazdaséagi és Jogi Konyvkiado,
Budapest (1987), Karl Josef Partsch, Internatiolaaé and municipal law, in: Rudolf Bernhardt (ed),
Encyclopedia of Public International Law, Volume: Blates, Responsibility of States, Internationalvland
Municipal Law, North-Holland — Collier Macmillan,é\v York-London (1987)

35 Gabor Sulyok, Comments on 'The relationship oéiinational law and the Hungarian legal system 1985-
2005’ by Tamas Molnar, in: Andras Jakab- Péter Taka Allan F. Tatham (eds.), The Transformatiornhef
Hungarian Legal Order 1985-2005- Transition toRte of Law and Accession to the European Unioniwr
Law International, Alpheen aan den Rijn (2007), 45-486.

%7 For an analysis of international law — nationat leelationship, see Bodnéar (1987), and Bodnar IGasal
nemzetkdzi szetidések allamon belili alkalmazasanékkérdései (Main questions of domestic applicatibn o
international treaties), in: 15-16 Acta Humana @)98-19.
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If a state violates the rules of international latvcannot refer to its internal laW8 The

difference between a monist and a dualist apprdah not been very important until
individuals also became subjects of internatioaal. IWith individuals as subjects, it became
crucial that rights and obligations stipulated dilg on them by international treaties can be
really enforcet® In the constitutions of Central European states can usually find

reference to acceptance of general rules or pteipf international law and that
international law prevails over national law. Cartaconstitutions even declare that

international treaties accepted by the state beqmarteof national law.

In a monist state international law becomes partational law without transformation. This,
however, does not mean that there is no need fpilegal measure — implementation — to

enforce the rules.

This is where we must make a difference betweerctly applicable and non-directly
applicable rules. In theory, a directly applicahlie is for instance the prohibition of torturing
prisoners-of-war, because there is no need forleggl measure to comply with this rule. It
must not be forgotten, however, that the statefindiser obligations, such as dissemination of
the rules, incorporation into military manuals, @eement, etcetera. In order to comply with
such obligations it is necessary to adopt certagmsures, such as determining which
authority is responsible for dissemination, incogtion into the manual, providing

punishment and so forth.

Non-directly applicable rules are, for instancelesurelated to the use of the protected
emblems; these rules cannot be enforced withoetriat legal regulations determining for
instance which authority is responsible for paigtithe red cross on vehicles, who is

responsible for giving identity cards for medicalrgonnel, and so on.

A dualist state transforms international treatie® iits internal law®. Transformation is

usually done by promulgatid®t. Promulgatiof®® needs to be done in a way compatible with

%8 See Malcolm N. Shaw, International Law, Fifth Eatit Cambridge University Press (2003), p. 124 or
Kardos Gabor-Lattmann Tamas (eds.), NemzetkoziBbgE E6tvos Kiadd, Budapest (2010), pp. 59-60.

39 See Bodnar (1994), p. 9.

30 Difference shall be made between general transfbom and special transformation, in that general
transformation means the transforming of intermatidaw generally into the national legal order éoften
understood as the transformation of customary latw the national legal order); special means thspexific
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national regulations relating to enactment of lasasequently an international treaty will
only be in force in internal law if its promulgatiavas done in compliance with national law.
The question of directly and not directly appli@blorms® is present here as well: directly
applicable norms are enforceable after the transdtion without any further legislation,
while non-directly applicable norms are in needfiwother implementing legislatiéi’. The
adoption of such further legislation is best dohgéha same time as the promulgation (or
publication in monist states) of the treaty.

Whether criminalization of grave breaches is doheugh adoption into the domestic
criminal code or directly through the publishedfptdgated international treaty is really
dependent on the legal system of the state. Evitie iftate decides to adopt the crimes in the
criminal code, it is a further question whethewduld be enough to describe the act and refer
to international law for the elements of the criorevhether all elements of the crime need to
be listed in the criminal code. In the practicestaftes with continental legal systems it seemed
to be a more secure solution — and many statesectws- if national law contained
everything: elements of the crime, sanctions, deferand other issues, although even in such
a case the prosecutor or judge would have to ajpdynational law. This will be further

discussed in Chapter Ill. 2.

Deducting from what had been said above, it becoohesr that during enforcement of
humanitarian law it is not the monism-dualism isgbat is problematic but rather the
qguestion of directly and not directly applicablerms: although there are numerous directly
applicable humanitarian law rules, in the end ines clear that even most of these are not
really directly applicable because their effectergorcement may depend on internal legal

measures.

treaty is transformed in national law. Bodnar agytiat this differentiation is artificial becausestomary norms
can typically not be transformed. See Bodnar (1994)0.

%1 Bodnar argues that promulgation as such is naegsecy in case of ratified treaties: in this casenpilgation
is a duplication of the ratification, because fedifion in itself invokes the rights and obligatoan the state
institutions, hence, publication of the treaty wbbk enough. See Bodnar (1994), p. 13.

%2 As for a confusion between the concepts of transétion and promulgation, see Blutman Laszl6, A
nemzetkdzi szetwések torvénybe iktatasa: homokszemek a gépezethenKozjogi Szemle (2010) 7-14, pp.
8-9.

33 n the present thesis, the question of directipam-directly applicable norms indicates the questihether
norms stipulated in international treaties can @ulbe effectively enforced without further natiotedislation.
This issue is not to be confused with the questibether international law as such is directly aggddle within

a state.

%4 This action, however, cannot be labeled as tramsttion: it only means that the enforcement ofrthems of
the treaty is effectuated by an internal law. Sedriar (1994), p. 12.
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Can international law be really directly applicaBle

The easiest excuse to escape full implementationtefnational humanitarian law treaties is
to argue that according to many states’ constmgtiand internal legislation, international law
becomes part of domestic law as soon as it is piagnulgated (dualist systems) or published
(monist systems). Although this may be theoretjcatirrect®®® this provision does not solve

all the problems a state may face when it applisednitarian law treaties. In fact, it seems in

most cases it does not solve any of the problems.

The question of direct application of internatiofed by national judges could seem to be a
non-issue at first blinR%® However, if a state becomes party to a treatydoeb not bother
with adopting implementing legislation, as we wdee from following examples, the
promulgation of the treaty would not necessarilyeheugh for a judge to try someone for war

crimes “directly” based on these treaties.

This is what the present study understands undectdapplicability of international norms:
the judge would formally have to apply national lawhat is, the promulgated treaty, because
due to the ratification the international treatgéme part of national law — , but if the rules
were not implemented into the already existingrimaé norms (for example in the Criminal
Code), the judge, in fact, would have to direciply the Geneva Conventions / Additional

Protocols or other treaties, which are creaturespart of international law. The reason for

3% Constitutions of Bosnia-Herzegovina, Estonia anohdhry recognize general principles of internatidma.
The Constitutions of Macedonia, Poland, Slovakid &bhovenia say that self-executing treaties arectliy
applicable. The Croatian, Lithuania, Estonian alal&k systems (although the Slovak Constitution tioeis
promulgation of international treaties, many Sloaaithors argue that the Slovak system is monistns® be
monist or have monist elements in their Constifwgio The Bulgarian, Czech, Hungarian and Polish
Constitutions are dualists or have dualist elemehesBulgarian Constitution says that ratifiedympulgated and
in-force treaties are part of national law, the @r€onstitution refers to promulgated treaties, Humgarian
and Polish Constitutions mention publication oémfational treaties. It has to be noted that inyreases there
are no clear monist-dualist solutions but a mixufréhe two.

3¢ By 'direct application of international law by destic courts’, the present study means applicatipn
domestic courts of rules of international treatiest were ratified by the given state but its psavis had not
been implemented into national law. For instangmlang a grave breach of the Geneva Conventiona in
criminal procedure in a state that had ratified @eneva Conventions but did not implement thatifipegrave
breach into its penal code. Similarly, direct apation could also mean an application of a custgmale
without it having been implemented into nationgjiséation.

107



the complexity of the question is the differencéwlen the features, systems and rules of

international law and national 18%V.

In addition, in many cases international law doeisragulate issues as detailed as it would be
necessary for a judge for its effective applicafihQuestions arise such as what could be a
reference for the elements of such crimes, whattsars would the judge impose if the
concerned act was not in the domestic criminal codev could international case law be
taken into account, what about relevant customawy ketc. Depending on the state’s legal
system and culture, the judge could either solesdhissues through direct application, or,
lacking properly clear domestic legislation, he/stey not be in a position to properly apply
the law and thus would be bound to drop charges tduproblems inbuilt in national

legislation.

This, however, would mean that the state is nog¢ &bleffectively enforce the international
treaty. As Wiener puts it: “In case we accept cnahiresponsibility based on international
law, from the view point of legal guarantees ohwnial law, the adoption of domestic laws is
not necessary for holding the individual accourdgalblowever, a sovereign state decision
must be made in order that the internal jurisdictieorks, because criminal prosecution is an
expression of state sovereignty. It is then anrmateconstitutional question, what kind of

measure is adopted to express this sovereign deci&?

Can a state refer to a lack of national implemémameasures when it comes to the
application of an international obligation? As igllwknown, and as Shaw also points out,
although in case a state does not act in accordaitbeits obligations as laid down in

international law, the domestic position is unakec(and is not overruled by the contrary

%7 One of the reasons for the adoption of the GerMalkerstrafgesetzbuckvas it being a link between
international law and national criminal legislatiahich is required for German courts to adjudidata concise
manner acts violating international law, and to smidlate international criminal law into the Germiagal
order, in order to ease the work of adjudicatoree Kis Norbert — Gellér Balazs: A nemzetkdzi
biincselekmények hazai kodifikacidja de lege ferenida, Wiener A. Imre Unnepi Kotet, KIK-Kerszov,
Budapest (2005), p. 364 and the ministerial exglando the Germal'dlkerstrafgesetzbuch.

358 As for collision of direct application of the RonSatute with the principle of legality, see Mich&sttier,
Die ,Umsetzung” des Romer Statuts hinsichtlich #&regsverbrechen, in: Jusletter, 14 Maerz 20054.p.
available athttp://www.trial-ch.org/fileadmin/user_upload/docents/jusletter _michael_cottier.p@ést visited
on 11 October 2010). In this article, Cottier askwether it is compatible with the principle of Idigathat the
Swiss military penal code refers to crimes defirethternational treaties and it does not define ¢elements of
crimes in the national penal code.

39 Wiener A. Imre, Biintétjoghat6sag és nemzetkozi jog (Criminal jurisdietind international law), in: 35
Allam-és Jogtudomany (1993) 175-211, p. 203.
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rule of international law), the state as it opesateternationally has broken a rule of
international law and the remedy will lie in theteémational field®. "A state which has
broken a stipulation of international law canndtiy itself by referring to its domestic legal
situation. It is no defence to a breach of an r@gonal obligation to argue that the state acted
in such a manner because it was following the tistaf its own municipal laws*
Therefore, a state cannot argue effectively theart not or not properly try the perpetrators of
war crimes because it is lacking adequate impleimgriegislation. Moreover, should the
state consider that the implementing legislatiosufficient, but at the same time should a
judge not find the domestic legislation sufficietot try the accused, the question arises

whether this would amount to a breach of the irggomal obligations of the state.

Degan states that “unlike international judges ambitrators who gave direct effect to
international obligations, a national judge coulnt do that unless authorized by national
law.”*"? But what does authorization by national law meRo@s it suffice if the state simply
ratifies the relevant treaty or does it requirettfar authorization in national law? This
depends on both national legislation and the vghiess and self-confidence of judges to

apply a foreign field of law.

In theory, if international law had become parthed national legal order, it becomes a part of
national law therefore directly applicable: in fatite judge applies national law. If some
elements of crimes are not to be found in the yredtich the judge is dealing with but in
other treaties, the issue is similar. Howeverpiing elements necessary for adjudicating the
case are to be drawn from other sources, suchxtsde documents not adopted in treaties,
then it could be really problematic whether thegedcould and would refer to these

“international” cases and documents, and if soybat basis.

For example, the elements of war crimes are listea separate document to the ICC Rome
Statute. Although the Elements of Crimes are notlibig on ICC judges, they are to be used
as an interpretative aid during ICC proceedifiyand thus could be guiding for national

courts as well. If national criminal codes incluctanes based on the ICC Rome Statute and

370 Shaw (2003), p. 123.

31 bid, p. 124.

372 Statement of Vladimir-Djuro Degan, Institut de idioternational, Annuaire, Volume 71, Tome Il, Sies de
Craccovie, 2005 — Deuxiéme partie, Editions A. Peddaris, p. 212.

373 Knut Dérmann, Elements of War Crimes under the B@tatute of the International Criminal Court, IGRC
Cambridge University Press (2003), p.8.
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when a national judge is applying these crimes|dcbe also directly apply the elements of

war crimes? On what legal basis?

In Hungary, an ‘Information’ had been issued in 2& the Minister of Justi¢&, referring

to the acceptance of the force of foreign courigieas, including decisions of international
tribunals established based on an internationatytrer the decision of the Security Council of
the United Nations. Since the new law on the adopbf laws annulled all Informations

based on a decision of the Constitutional C8uyrthe Information is not valid anymore, it
provided an interesting example of how nationaislegjon is trying to deal with the effect of

foreign court decisions.

The Information generally stated that with the wiidg of international relations,
development of the law was pointing towards theeptance of the force of foreign court
decisions in criminal cases. The Information theted that the Hungarian courts considered
the force of foreign court decisions and internaiacourt decisions equal to Hungarian court
decisions if the act was punishable under both ftieign and Hungarian law and the
punishment was in compliance with the Hungariarallegder. This rule meant that (i) the
case was considerees judicatain Hungary and (ii) the foreign or internationalct/tribunal
decision could be referred to with the same foca &lungarian court decision. It is worth to
mention that although the Information itself wasalied, it may still provide as a guidance

for judges and prosecutors.

The Hungarian Constitutional Court held in 1993arexing a law that was the partial basis
for the Korbély-case (see next paragraph), that “[a] typical featf war crimes and crimes
against humanity is that they are punishable ieetype of whether they were committed in
breach of domestic law. (...) It is therefore imenatl whether the Geneva Conventions were
properly promulgated or whether the Hungarian Stalfdled its obligation to implement
them (...). Independently [of these issues], thearsibility of the perpetrators existed under
international law, and potential subsequent domestyislation may give effect to this

responsibility in its original scop&®.

37 Information of the Minister of Justice nr 8001/200(IK.4.) on the administration of criminal caseih of
an international concern (8001/2004. (IK. 4.) IMékbztatd6 a nemzetkdzi vonatkozasu bihtégyek
intézésétbl).

37> Constitutional Court decision 121/2009. (XII. 17.)

37® Hungarian Constitutional Court, case nr. 53/1988a 4.d.
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The “direct” application of ratified internationaibaties got therefore particular importance at
Korbely v. Hungaryin front of the European Court of Human RigHtsKorbély was a
Hungarian captain who was found guilty in Hungaoy &ttack against protected persons
during the 1956 revolution. The debate of the ega® particularly around one victim, Tamas
Kaszas, a member of the insurgents, who, amongsptimtruded into the compound where
Korbély was serving. The incident in question imeal Korbély negotiating with Kaszés and
his company about their surrender to which theynadly agreed. Kaszas drew a handgun
from his pocket — a movement which was interpretiéigérently and became the essence of
the case: according to Korbély, under the circuntsta it could be believed that he was
reaching for his handgun to attack, and Korbélyeoed his men to open fire, simultaneously
shot at Kaszas himself who died immediately. Acocwydo the other party, however, Kaszas
drew his handgun to hand it over to surrender, imciv they previously agreed. The
Hungarian Supreme Court found Korbély guilty foteimional murder constituting a crime
against humanity based on Article 3 of the Genesavéntions.

Korbély brought the case to the European Courtwhbh Rights, arguingnter alia, that the
Hungarian courts have violated the principle ofléy, because the Hungarian translation of
the Geneva Conventions, ratified in 1953 by Hungargs not promulgated in the official
state gazette, but in a separate annex to it. Aoogrto Hungarian law, a precondition for
entry into force of any legal act is the publication the official state gazette. Although the
ECHR did not accept this argument in the given casgguing that these rules were well
known to the claimant which proved in that the sulgere incorporated in the military
manuals at the time for the training of which thairnant was responsible —, this defence
could have eventually brought about difficultiesr fine state in terms of fulfilling of

international obligations.

The question of direct application of internatiotel gets even more complicated when it
comes tocustomary lawThis problem usually comes up with regard to arsal jurisdiction
where it is not accepted in treaty but in customatgrnational law. According to Degan,
“[u]nless otherwise authorised by national law, pneciple ofnullum crimen sine legeould
prevent the national judge from giving effect t@ #ut dedere aut judicar@rinciple in a

377 European Court of Human Rightéprbely v Hungan[GC], no. 9174/02 — (19.9.08).
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treaty or universal jurisdiction based on customatgrnational law.” The only solution can
be a general transformation of accepted custonzavyirito the national legal order. Such a
solution can be found in the Hungarian constitutitdungary shall accept the generally
recognised rules of international lad/® While it is a topic of debate whether this referius

cogensor customary international law or both, such aegahtransformation may ease the

way for judges to apply non-written binding ruldsrdaernational law.

Certain states find customary law too elusive aagiue to be able to be directly referred to.
The Dutch Supreme Court in tHBoutersecasé’® (a more in-depth analysis follows in
Chapter IlIl. 2. (i)) did not accept reliance ontomsary law if it collided with national law.
Van der Wilt mentions that “[rJules of internatidraistomary law may by their very nature
lack sufficient precision. Moreover, it may be mthdifficult for a court to assess whether a
certain standard has matured into internationaiooonary law. However, these considerations
can be countered by other arguments. (...) If [tliition of torture asus cogengentailed

that States are under an obligation to prosecutgepators, it might be questioned whether
they would be permitted to invokanydomestic legal impediments as an excuse to neglect

such obligation.*°

The elusiveness of customary law shall not be astacke to its application. In the end,
customary norms are equally binding as treaty Milether it is the task of the legislator or
the judge to decide whether a norm is customanyodr shall be the decision of the state. It
should, however, be considered that it would beeairstic to expect the legislature to
implement customary law into its national legislatin a systematic way. Therefore it will
remain to be the task of the judge to decide oncti®omary nature of a given norm. The
only consequence its elusiveness could then hawddviee an upmost caution on the side of

the judges in such determination and consequentgtactive rather than a broad approach.

Regarding the direct application of universal jdiision, some argue that a judge can apply
universal jurisdiction only based on an expreshi@igation in domestic law, others argue

that the treaty provision to extradite or prosedst@nought®® While the treaty provision

378 The Fundamental Law of Hungary, 25 April 2011,iélet Q para 3.

379 Supreme Court of the Netherlands, nr. HR 0074@/042323 LIN: AB1471, NJ 2002, 559

380 Comment of Harmen van der Wilt, Bouterse-case,GL8D (NL 2001), C5.

31 Statement of Orrega Vicufia, Institute de droieinational, Annuaire, Volume 71, Tome Il, Sessien d
Craccovie, 2005 — Deuxiéme partie, Editions A. Peddaris, p. 213.
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clearly establishes an obligation, judges are tahicespecially in the field of criminal law to

act without an express provision in their own dotcegiminal legislation.

Ferdinandusse poses the question whether ,gengeal of reference to international law or a
part thereof (...) also incorporate internationakaftfes (...) in the national legal order (...).
In other words, is ICL subject to the same constihal rules on incorporation and
transformation as international law in general,does it take up a special positioff?”
Ferdinandusse further suggests that the expliciitim@ing of international law does not in
itself fulfill the requirements of the principle tégality, and to decide whether international
law can be directly applied. It all depends ontlaéonal provisions relating to the adoption
of legislation: if such provisions foresee that shment has to be based on national law, it is
still an open question whether national law in g@sse includes international law - because

of its inclusion in national law through a geneeference®

Therefore considerations of the principle of letyadio not fix the question alone: other issues
have to be looked at, such as the status of inierra law in national law and the question of
direct applicability of international law provisisnMany constitutions say that international
law shall be directly applied. However, there maydifficulties as to the direct application of
international customary law, as most of the coustihs define international treaties as being
part of the national legal order, and only somestitutions name “generally accepted

principles of international law*®*

In practice, after ratification of a treaty, twdwmons are possible:
() it is a monist state therefore no need to prigane the international treaty, it
becomes part of national law without any transfoigriegislation;

(i) it is a dualist state, therefore the statenpudgates the treaty in its national law.

In both cases direct application should be thewaltyi no problem, because the treaty became
part of the legal order, either as effect of theaty’'s ratification and it being published

(monist state), or as effect of the promulgatioma{it state).

32 Ferdinandusse (2006), p. 36.
33 |bid, p. 36.
4 1bid, p. 170.
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Can then this treaty be directly applied by thegp® The elements of the crimes are more or
less specified in the Geneva Conventions and dtbaties containing serious violations, but
a number of other questions are not: the pendity/defences, forms of participation and so
forth. Consequently, it is not enough for the judbat direct application is theoretically
possible and constitutional, the judge needs furthements for his judgment. These further

elements can be provided in national law in twadgbways:

(i) for instance a Geneva Convention Implementatdat: the implementation act
should solve these issues, either by referringh® dpplicability of the ordinary
criminal code in these aspects, or by containimgathswers in the implementation act
itself (e.g. United Kingdom);

(i) implementing the crimes in the criminal code.d. Hungary) or in a separate

legislation (e.g. international crimes code as @rr@any).

In addition, an official translation of the treaditould be provided in such acts/legislation.
These kinds of national laws will finally give athe elements for the judge to be able to
adjudicate the case. However, lacking any of tledsments - the translation, the penalty or a
reference to the applicable penalty, the formsastigipation or other general criminal law

issues - would result in that the judge would eithet be able to apply the law, or he would
have to make an inventive application, and it dépesn the states’ legal system, how far a

judge can go.

Relationship between self-executing norms and daeglicability

Direct applicability is often confused with selfeouting rules. Self-executing rules are rules
which don’t require specific national legislation be applied. Whether a rule is self-
executing or not, depends on the nature of the Rrehibition of a certain act as such is, for
example, self-executing, because for a personaobmmit an act there is no need to have
national legislation. If, however, the applicatioh a rule requires the action of a state
authority, there is need for national legislatienaippoint which authority is responsible to

make that action. The fact that a rule itself i§-egecuting does not necessarily mean that
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there is no need for national legislation to effedy enforce that rule in national law;

enforcement obligations are therefore usually pitexecuting.

The prohibition of acts considered as war crimeslccde said to be self-executing, i.e.
soldiers who are holding prisoners in custody shalltreat the prisoners inhumanely — there
is no need for specific legislation so that solsliean follow this rule. However, in order to
effectively enforce this rule, the state may havertminalize the act in the penal code, unless
international law can be directly applied by theurts. Therefore if a state would like to
effectively apply international rules it must examwhether despite the self-executing nature
it needs national legislation. The question of -seekcutiveness does not only concern the
guestion whether the rule can be enforced dirdaylynational courts, but also whether the
rule can be applied without the adoption of natidaes>®*® There is no authority or treaty
rule to say which rules are self-executing. It jsta the state to consider whether a rule is
considered self-executing or not. However, state®ho be careful not to rely too heavily on
the self-executing nature of certain rules in fle&fof criminal repression, because it may go
contrary to the legality principt€®.

As the US District Court said in thBaptist Churchescase, “Article 1 of the Geneva
Conventions is not a self-executing treaty provisibhe language used does not impose any
specific obligations on the signatory nations, does it provide any intelligible guidelines for
judicial enforcement (...). The treaty provision gshtased in broad generalities” (...) and
contains no ’rules by which private rights may le¢edmined’.®®’

Usually the problem that arises around self-exagutiorms is not that much their denial, but
rather an excessive reliance on them. States, awotivg to engage in often lengthy process of
adopting implementing legislation tend to rely azrms as being self-executing even when
they are actually not, or when the rule itself mag self-executing, but its national

enforcement would require national legislation.

35 According to Bodnar, self-executing treaties ameaties where (i) national law does not exclude the
possibility of self-executiveness of the treaty), tfie addressee of the treaty can be concretdigeatk (iii) the
contents of the treaty are well determined righi @bligations. See Bodnér (1994), p. 17.

3¢ See Fichet-Boyle — Mossé (2000), p 872.

387 United States, District Court for the Northern tiiet of California, Baptist Churches case, Judgna24
March 1989, para 12. Sourdtp://www.icrc.org/customary-ihl/eng/docs/v2_rullgl44# VNaCdlast visited

on 30 March 2012). The case involved consideratioer deportation of Salvadoran and Guatemalan meto

to their home country where Article 3 violation® arccurring, and whether their deportation woullate the
.ensure respect” obligation of the Geneva Convarstio
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The difference between direct applicability and tjuestion of self-executiveness therefore
lies in their features: direct applicability is tlg@estion of the position or “availability” of
international law generally during application bétlaw, while self-executiveness is a feature
of a specific norm. Variations are possible indaections: a norm may be self-executive but
the treaty may not be directly applicable by a pidga given legal system; or even if a treaty
is directly applicable, many norms may not be s&kcutive.

To demonstrate with examples, in the first casdniprton to attack medical staff is a self-
executive norm, but if no such crime is to be foumdhe domestic criminal code, the judge
may have difficulties punishing it in certain legglstems. On the other hand, one may also
say that prohibition to attack medical staff is riolly a self-executing norm, especially
because its enforcement needs special legislatiohthe judge could and should directly
apply the treaty if the domestic criminal code dnesprovide such crime. As for the second
example, some states may very well accept direpticgbility of international treaties,
however, obligations to mark protected culturalgemy with the blue shield is obviously not
self-executing in that national law needs to spewnhich authority decides on the list of
cultural property to be marked. It is thus cleatttlirect applicability and self-executiveness
concern different legal questions, eventhoughgivan case they may mean the same thing.

(iv) Specific problems related to universal jurisdction

Whether States have the power to establish univemsdiction for crimes committed in a
non-international armed conflict has been the sibg a long debate and is a perfect
demonstration of problems inbuilt in internatiotealv and the role of jurisprudence on how
international law evolve¥? This is even more so, because the exercise oferssl

jurisdiction is an obligation that is surrounded jbglitical considerations, however, as is
shown below, judicial practice has, at least plytiamvercome the political concerns and

stepped largely over the treaty law frameworks.

38 For arguments for applicability of universal jufistion to non-international armed conflicts, seedifewood
(2000), p. 398; Meron (1995), p. 569; Yoram Dinstdihe Universality Principle and War Crimes, inichael

N. Schmitt and Leslie C. Green (eds.), The Law ofméd Conflict: Into the Next Millenium, Newport. RI
Naval War College (1998), p. 17 and 21.
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The Geneva Conventions have clearly developed #gatibn to search for and prosecute
persons having committed grave breaches in intemsalt armed conflictd®® As far as
violations committed in a non-international armeodnflict are concerned, the Geneva
Conventions merely establish an obligation to “sepp’ such violatiorfs’, without
specifying the method, be it criminal or other nmeahhe text itself does not exclude the
possibility of a State deciding to establish itsnowwniversal jurisdiction for crimes committed

in non-international armed conflicts.

However, to exercise universal jurisdiction withauthorization from treaty or customary
international law would be exceeding the jurisdictiof the state and would infringe the
sovereignty of other staté¥- If a crime has no link with the state and theredsnternational
authorization for exercising extra-territorial jgaliction, the state has no ground to exercise its
judicial powers’® This may also be the case if the court bases rsav@irisdiction applying

an ordinary crime from the criminal code to an tingional crime: for example if the court
applies ordinary murder for an unlawful attack agaga civilian, without any legislative link

to international law, the state steps over itstBnoi exercising extra-territorial jurisdiction.

The question of sovereignty with relation to unsadr jurisdiction appeared in the
Guatemalan Generalsase in Spain. The Supreme Court held that thecipie of universal
jurisdiction, as acknowledged by Spanish laws, niestinderstood in a way that it doesn’t
infringe the sovereignty of other states: if astabuld prosecute a crime that was perpetrated
on the territory of another state on the basis ahelstic law, without any limitations, this
would infringe sovereignty of the other state. Efere, the Court required the existence of
national interest for Spain in order to have judsdn. Later, this decision was annulled by
the Spanish Constitutional Court, which stated thgiosing additional restrictions on the
exercise of universal jurisdiction iscantra legenreduction of the conditions laid down in
the Spanish law and is inconsistent with the conoépniversal jurisdiction as laid down in

international law’®®

389 Articles 49/50/129/146 Geneva Conventions.

39 Articles 50/51/130/147, Geneva Conventions.

31 The same conclusion was drawn by the American Association, see its Recommendation 103A on
universal criminal jurisdiction.

392 See Kenneth C. Randall, Universal Jurisdiction éfridternational Law, 66/785 Texas Law Review (1988
pp. 785-786

393 Rigoberta Menchu and Others v Guatemalan Govern@éitials, Judgment of the Constitutional Court, 26
September 2005, para 8 (translation by the author).
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Many writers point out that although at the timetloé drafting of the Geneva Conventions
universal jurisdiction was meant to apply for crsmeommitted in international armed
conflicts, development of the reality and law hasutted in broad acceptance of universal
jurisdiction for crimes committed in non-internated armed conflicts as well. Customary law
seems to support thii, strengthened by the fact that certain internafioribunals (Rwanda,

Sierra Leone, Cambodia) also have jurisdiction avienes committed in such conflicts.

The ICRC study on customary international humaiaitarlaw also indicates a similar
tendency’” Indeed, the Resolution adopted by the Institutdntérnational Law in 2005
states that “universal jurisdiction may be exemtigwer (...) other serious violations of
international humanitarian law committed in intdfo@al or non-international armed

conflict.”3®

Other authors argue, however, that this concept applies to international armed conflicts.
Wedgewood has a remarkable explanation: she atbaegrosecutions in such cases based
on universal jurisdiction are “escaping on the tecal ground that the victim was not
‘protected by’ the Treaties. The Geneva Conventiatgss of ‘protected persons’ has
generally been limited to include only the non-oaél of the belligerent, and, by definition,

137 While one may agree with the outcome of the argumié is

civil wars are fatricida
difficult to see why in this analysis the applicatiof the grave breaches/universal jurisdiction
provisions is restricted only for protected personthe understanding of Geneva Convention

IV and not the other Conventions.

The Hague Supreme Court reached the conclusiéltrasecutor v Darkdhat the obligation
of universal jurisdiction is applicable to war cesmcommitted in a non-international armed
conflict3*® Later, the Hague District Court i v Netherlandslso ruled that it had universal

jurisdiction over violations of common Article 3irectly based on the Geneva Conventions.

39 See: Institute de droit international , AnnuaWeJume 71, Tome II, Session de Craccovie, 2005 wuxiBene
partieEditions A. Pedone, Paris, p. 210.

3% See Rule 157 of the ICRC Customary Law Study:tgSthave the right to vest universal jurisdictinritieir
national courts over war crimes. [IAC/NIAC]".

39 Universal Criminal Jurisdiction with Respect te tBrime of Genocide, Crimes against Humanity and Wa
Crimes (seventeenth commission: rapporteur, Mr. isiha Tomuschat), Resolution. Available at:
http://www.idi-iil.org/idiE/resolutionsE/2005_kra30en.pdf(last visited on 27 May 2010)

397Wedgewood (2000), pp. 397-398.

3% See Dutch Supreme CouRrosecutor v Darkp11l November 1997, NJ 1998, No. 463, 30 Nethedand
Yearbook of International Law (1999), 315.
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The court said that although universal jurisdictisrexpressly mentioned only in relation to
grave breaches of the Convention, it does not ntieainit is closed out for other breaches,
given that states are given a free hand how tgpi®gs’ other breaches, and this could include
universal jurisdictior?>® The Appeals Court then softened this position dyirsy that Dutch
courts had jurisdiction in this case based on Dutational laws, and so the Court largely

circumvented the essence of the questidn.

In Belgium, the first cases based on universakgliction were in connection with crimes
committed in a non-international armed conflictglsas the case concerning Rwarfélablic
Prosecutor v Higaniro et &' for genocide crimes. The first case based on usave
jurisdiction for grave breaches wBsablic Prosecutor v Sarjén Denmark®?

The heart of the question really is, whether urgakjurisdiction can be exercised only if
there is express authorization or rather, obligatio international law (such as the case with
grave breaches of the Geneva Conventions) or whedtades are authorized to apply

universal jurisdiction in other cases as Vi&ll.

While the Dutch court itd v Netherlandsnay has been right in saying that states aretéree
decide how they suppress violations, be it witimanal or other means, it does not goaate
blanchefor the application of universal jurisdiction: $his another mattéf? Since exercising
such jurisdiction touches on other states’ sovetgigt requires international authorization.
While states are free to criminalize any act théshwvithin the boarders of international law
as this represents the margin of appreciation ohgrifrom their sovereignty, states are not

free to establish jurisdiction outside their sovgméy, except especially authorized by

39 The Hague District Court, 14 October 2005, LIN AB73. For an analysis of the decision, see Guénaél
Mettraux, Dutch Courts’ Universal Jurisdiction owiolations of Common Article 3jua War Crimes, in: 4
Journal of International Criminal Justice (2006237 1.

404 v. Public ProsecutgrDecision of the Court of Appeal of The Hague, L7143 , 29 January 2007,
ILDC 636 (NL 2007), F3 and H4-H5.

01 Assize Court of Brussels 8 June 2001. For a detaliscussion on Belgium’s law on universal juiisidin
and the case, see Luc Reydams, Universal Jurisdjdtiternational and Municipal Legal Perspectiv@sford
Monographs in International Law, Oxford UniversRyess, 2003, pp. 102-118.

02 gstre Landsret, 25 November 1994 (Trial judgmehtjjesteret, 15 August 1995 (Appeals judgment),
reprinted inUgeskrift for Retsvoeset®95, 838 H. See Reydams, pp. 128-129. As fornangary of the Trial
judgment, see http://www.icrc.org/ihl-
nat.nsf/39a82e2ca42b52974125673e00508144/9d9d%18db03c1256b51003bbf44!0OpenDocument (last
visited on 4 November 2011).

03 See Harmen Van der Wilt (2008), pp. 240-241 ardl 25

404 See Guénaél Mettraux, Dutch Courts’ Universalsliction over Violations of Common Article @ua War
Crimes, in: 4 Journal of International Criminal tices (2006) 362-371, p. 367.
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international law or by other stat&sen if an act is seen as a crime under internalil@m, it
does not automatically follow that every state pgisdiction over it. The criminal nature of
an act and jurisdiction are, therefore, two difféenssues and have to be regarded separately.

What follows is that domestic courts, lacking naéiblegislation, have to review whether a
certain act was criminal in international law a¢ time of the commission, and, if the case
does not fall under ordinary jurisdiction, they #mahally have to examine whether

authorization exists, either in treaty or in cussoynlaw, for the exercise of universal

jurisdiction. Only in case of the presence of botlteria can a state exercise universal
jurisdiction over an act that was not criminalizadts national law (in case it was, the first
criteria has to be viewed differently: it has todo@mined whether the criminalization existed

in national law at the time of the commission).

There is also a wide interpretation of the ICC Ro8tatute’s complementarity principle,
where authors argue that all crimes subject to [Giisdiction may also be subject to

ﬁlOS

universal jurisdiction.” An argument supporting this view says that wames, crimes

against humanity and genocidéus cogens are subject to universal jurisdictid?f.

Some authors, however, argue that universal jutisai for non-international conflicts is not
customary law. Van der Wilt for instance says tfialithough the ICJ did not pronounce on
the scope of universal jurisdiction the judges leit separate and dissenting opinions
displayed a wide array of diverging views on theuess Some of them adhered to the well-
known Lotus—judgment, allowing states a wide mamgjirdiscretion to define the range of
their jurisdiction, while others took a stricteraste, requiring indeed an explicit basis in
international law. In view of this disparity, it ignlikely that a hard and fast rule of

international customary law has solidifié’.

Certain authors, on the contrary, claim that ursakjurisdiction for non-international armed
conflicts as such is now customary law and statesrae to exercise it to punish violations of

IHL: “all states have the right to punish such [eoan Article 3] breaches. In this sense, non-

05 Ryngaert (2006), p. 59.

0% See for exampl@rosecutor v FurundzijalCTY Case No IT-95-17/1-T (10 December 1998),giudnt para
156: It has been held that international crimemgeuniversally condemned wherever they occur, ye\&tate
has the right to prosecute and punish the autffasgah crimes.”.

407 See ILDC 636 (NL 2007) for the calev NetherlandsThe Hague District Court, 14 October 2005, LIN AU
4373, C4.
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grave breaches may fall within universal jurisdioti*®® Furthermore, “[jlust because the
Geneva Conventions created the obligation of adee aut judicare only with regard to
grave breaches does not mean that other breachibe @deneva Conventions may not be
punished by any state party to the Conventions. Even if there is no clear obligation to
punish or extradite authors of violations of then®e& Conventions that are not encompassed
by the grave breaches provisions, such as commiucieA8, all state have the right to punish
those guilty of such breaches. In this sense, ramegbreaches may fall within universal

jurisdiction.”®®

Wedgewood deducts the applicability of universaispliction to non-international armed
conflicts from the ICTY’s decision ifiadic: according to her reasoning, since the ICTY ruled
that the denial of diplomatic protection to its onational makes that national protected under
the Fourth Convention (irrespective of the natidpatriteria described in Article 4), the
provisions on universal jurisdiction, Wedgewooduss, are also applicable to violations of
common Article 3. Furthermore, the ICTY avoided lin@tation by prosecuting violations of
laws and customs of war, and given its power thinotigg Security Council’s Chapter VII
plenary power, “any doubt about the applicabilifyuaiversal jurisdiction to the prosecution

of such violations of customary law was set asfd&”.

A further question emerges when the domestic dmses its procedure on an ordinary crime
concerning an act that is otherwise an internatienane — can universal jurisdiction be

exercised in this case? If namely there is no \uitk the crime to be repressed as obliged by
international law, then many authors argu¢hat in this case there is no basis for universal

jurisdiction**?

2. Hurdles inbuilt in national law

The present chapter lists potential problems imbuil national law that may arise as
constraining factors for the domestic applicatioh ioternational law generally and

%8 Meron (1995), p. 5609.

09 pid.

“1%\Wedgewood (2000), pp. 398-399.

“11 See Van der Wilt (2008), p. 241.

12 This was discussed in more detail in Chapter.(ikL
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international crimes specifically. The chapter tstawith general questions such as the
eventual conflict of national implementation anglagation with the legality principle, and

follows by an analysis of consequences of diffeegroaches of national implementation on
the domestic war crimes procedures. The chapteuskgs issues related to the application of

universal jurisdiction separately, due to spe@spects linked to it.

It must be noted here that the classic divisiopraictice of common law — continental law
solutions does not necessarily make sense het@ugh most of the problems tackled in the
following pages are issues more for continentatesys, general questions of legality may
also come up in common law states. Therefore tisidn of sub-chapters follows the topical
problems rather than the approaches of statesdiffenent legal traditions.

(i) Implementation: a conflict with the legality principle?**®

In theKorbély case, already discussed above, the argument 18ad tay the complainant that
the Geneva Conventions were not in force becausetekt with the official Hungarian
translation had not been promulgated in the OffiGazette, but it was published in a
separate document. According to Hungarian law,ralition for the entry into force of a law
is promulgation in the official state gazette. TH@tHR did not accept this position, arguing
that Korbély, who was in charge of military traigjrobviously knew about the obligations of
the Geneva Conventions as these formed part d@fdalmeng material available to him.

Arguments related to accessibility of internationafrms sporadically come up in criminal
procedures. However, as Ryngaert also arguessénsible person can still assert that he or
she was not informed of the international crimityadif acts such as genocide, indiscriminate
firing on crowds or wanton destruction of propariytimes or war, acts that are, especially
since Nuremberg, crimes against international lagvdriminality of which is believed to be
known by all.** The ICCPR, similarly, requires the non-applicapilf principle of non-
retroactivity with respect to crimes that were a¢nat according to the general principles of
law recognized by the community of nations at thmeet these were committed — a

13 Here, the followings are understood under thegiple of legality: nullum crimen sine lege, nullagna sine
lege, foreseeability of the law, accessibility loé taw.
“14Ryngaert (2006), p. 58.
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demonstration that arguing for not knowing that ted acts are criminal cannot be

accepted!®

The US Military Tribunal in Nuremberg had an ortb&dopinion on the application of the
prohibition ofex post factdaw in international law in thdustice Caseswvhereby stating that
~[ulnder written constitutions the ex post factoericondemns statutes which define as
criminal, acts committed before the law was pasbatithe ex post facto rule cannot apply in
the international field as it does under constiudil mandate in the domestic field. Even in
the domestic field the prohibition of the rule doed apply to the decisions of common law
courts, though the question at issue be novelrdat®nal law is not the product of statute for
the simple reason that there is as yet no worléhaaity empowered to enact statutes of
universal application. International law is the gwot of multipartite treaties, conventions,
judicial decisions and customs which have receiaggnational acceptance or acquiescence.
It would be sheer absurdity to suggest that theast facto rule, as known to constitutional
states, could be applied to a treaty, a custona, common law decision of an international
tribunal, or to the international acquiescence whalows the event. To have attempted to
apply the ex post facto principle to judicial démis of common international law would

have been to strangle that law at birth (#19”

Indeed, lack of implementing legislation or adoptiof national legislation later than the
perpetration of the act would not be a violatiortheex post factoule, since the international
rule, which is the source of the individual respbiisy, already existed at the time of the
commission of the att. This should not, however, deprive the nationaislator of its
intention to correspond as best as possible toinegents of foreseeability of the 14
Lacking such domestic implementation, clarificatadrthe contents and elements of the rules,
and determination of conditions of punishabilitg@aling to international law, its application
corresponding to — often contradictory - natioregdl requirements would all be left to the
national judge. Implementation of internationahwes is therefore an important contribution

to this goal.

“15|CCPR, Article 15(2).

“1%U.S.A. v. ALSTOETTER ET AThe Justice Cases), available on
http://www.law.umkc.edu/faculty/projects/ftrialsfmmberg/alstoetter.htm#Commentary (last visited 2@
March 2010).

“I” When manifesting that in case of internationainess, accountability flows directly from internataraw,
Wiener refers to the legality principle when saythgt in a continental system, the condition ofcattability is
presence of the offence in national criminal lawepto the offence. See Wiener (1993), p. 197.

“18 See Gellér (2005), p. 368.
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Retroactive effect and the consequences of non-tance of national legislation with
international law wasinter alia, the subject of debate in tiBoutersecase as well in the
Netherlands. Desi Bouterse was commander-in-chrefw- President — of Suriname who was
allegedly responsible for the torture and executib@3 Suriname civilians and 2 soldiers for
opposing the Suriname government in 1982. Two ivgatof the victims filed criminal
complaints in the Netherlands, and the AmsterdamiriCof Appeal ordered Bouterse’s

prosecutiofr>.

The Court of Appeal of Amsterdam h&d that international crimes under customary
international law were ndtme-barred and that at the time of the commission of the iact
1982, customary law already allowed for extra-terial jurisdiction in the case of a crime
against humanity. It also held that prosecution p@ssible based on the Torture Convention,
because although the CAT was ratified by the Né&hds only in 1988, it was only
declaratory of pre-existing international customday, i.e. customary law that already
existed in 1982. Therefore, the Dutch Act implenmentthe CAT could be applied

retroactively*.

However, the Supreme Coffft twisted the issue, reversed the decision of thariCof
Appeal and said that as written international lawha time of the commission of the act did
not provide for their application with retroactiedfect, therefore the procedure was time-
barred. It also said that the Dutch Constitutiod @miminal Code provided for the principle
of legality, including the prohibition of retroaeé application, and the decision of the Court

of Appeal was incompatible with it.

This led to the conclusion that the Dutch Act inmpémting the CAT could not have a
retroactive effect, therefore could not be apptedhe case at hand. Therefore the Supreme
Court was of the opinion that even if customaryeinational law accepted the non-

application of time-barring for crimes against huniiyg but conventional international law

“1° Source:

http://www.icrc.org/ihl-
nat.nsf/46707¢c419d6bdfa24125673e00508145/07c5a838#ac1256da200518c91!0OpenDocument  (last
visited on 31 March 2012).

420 5ource: Bouterse case, ILDC 80 (NL 2001).

2 Court of Appeal of Amsterdam, judgment of 20 Nobem2000.

22 Supreme Court, Criminal Chamber, judgment of 18t&aber 2001, nr. 00749/01 (CW 2323).
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did not, the Dutch courts were still bound to apiblgir own national law implementing the

Torture Convention.

This judgment is of dubious wisdom. It clearly sétyat Dutch courts cannot base themselves
directly on international law — in this case, tlwresponding customary law -, but have to
apply their implementing legislation. The Dutch Goitution says, that “statutory regulations
in force within the Kingdom are not applicable ufcd application is in conflict with binding
provisions of generally applicable treaties oregaiutions of international organizations. (...)
[T]his provision should be interpreted as stipulgtthat the courts should test the prohibition
on granting retroactive effect, as contained indlet16 of the Constitution and Article 1(1)
of the Criminal Code, against treaties and resmhgtiof international organizations, but that

they may not do so against customary internatitzwve*

Consequently, if the Dutch legislature omittedrtpiementall international norms, including
customary law — the implementation of which is eatdlifficult -, the Netherlands would be in
violation of its obligations under internationaiMan not being able to enforce them. Indeed,
the Supreme Court said that “[i]t follows that, evié the obligation to declare offences as
punishable retroactively were to result from cusagminternational law, Dutch courts are
nonetheless obliged to apply the Torture Conventimplementation Act. Article 94 of the
Constitution does not accept the application of uiewn international law if such application
conflicts with national legal regulation&* This last statement basically acknowledges that
the Dutch Supreme Court found that national lavowsg primacy over international law in

case of collision.

Criticisms against the so-callégx Biszkualso formulated by the present author, included

similar argumenf$®. Lex Biszku was prepared after the failure ofiating investigations

22 See Court of Appeal of The Hagi, v Public Prosecutgr29 January 2007, ILDC 636 (NL 2007)

para 4.4.1. of the Judgment.

“24|bid, paras 4.5. and 4.6. of the judgment.

% See Varga Csaba: Nehézségek az alkotmanyos abeanetBel§ ellentmondasok az eléviiletlenség és
elévilhetetlenség torvényi megsitésében (Difficulties in constitutional transitie Contradictions Built in the
Statutory Confirmation of that a Crime has not Bdssnd/or cannot Ever Pass Statutory Limitations)y11/4
lustum, Aequum, Salutare (2011) 9-18; Varga Rékanezetkozi jog altal bintetni rendelt cselekmények
magyarorszagi alkalmazasa (a Biszku-ligy margoj@aplication of international crimes in Hungary -ofds

on the Biszku-case), in: VII/4 lustum, Aequum, Sata (2011) 19-24; and comments by Gellér Balazs at
http://www.origo.hu/itthon/20110127-penzbirsaggatizodhet-a-biszku-elleni-vademeles.html and at
http://www.origo.hu/itthon/20101125-nem-csak-bistzkadoltak-a-nemzetkozi-jog-alapjan.htifist visited on

6 November 2012). The present author provided ameot containing legal concerns about the the dnaft
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against Béla Biszku as a result of the prosecutdeaision. Lex Biszku basically copy-pasted
the relevant chapters of the Nuremberg Chartee-fdimulation of crimes against humanity
— and the 1968 UN Convention on the non-applidgbdi statute of limitations. The law
manifested that war crimes, crimes against humaait§t genocide are not time-barred.
Although the law solved the particular problem wigispect to the Biszku-case — investigation
was initiated shortly after the law entered intocé—, it is feared to result in an unfortunate
interpretation by prosecutors. The problem notablyhat the law basically constituted the
non-application of time-barring instead of havingstj declared the already existing
international norm. This could mean for the futtivet from now on prosecutors would expect
that all international norms would be re-constiduia a piece of national legislation and
would not apply international law lacking such paal legislation.

The application of thenullum crimen sine legerinciple to international crimes under
domestic procedure is an often cited problem. Tiffewlty lies in the determination oféx’,

ie. whether the act must be criminalized in intéoreal law or national law at the time of its
perpetration. Wiener gives a very clear explanatidimg human rights instruments which
understand not only domestic law, but also inteonal law under leg€. Since the
individual’'s accountability is rested directly onternational law in case of international
crimes, the direct application of international ldees not violate the legal guarantees of the

individual #%°

On the other hand, the imprecisity of internatiocr&ines as formulated in international law
may raise concerns in respect of thélum crimen sine lege cerfainciple, since domestic
criminal laws, especially in continental legal €yss, have a higher standard requirement of
the legality principlé®’. It follows therefore that it should be the task implementing
national law to conform international crimes to tinéernal legality requirements. Such a
conformation would not establish new crimes — tleeoantability is still rested on
international law -, it would only be a declarativeasure by the national legisl&t8rin line

with basic criminal justice guarantees.

and its effects on future application of internatiblaw in Hungary, unfortunately however the dnrafis not
amended.

426 \Wiener (1993), p. 210.

27 See Erich Kussbach, Nemzetkozi és Eurdpai bijogtSzent Istvan Tarsulat, Budapest (2005), pg8B3
428 See M. Nyitrai (2010), pp. 17-18.
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This would serve the security of the rule of lawwever, its absence could not necessarily be
a basis for a lack of domestic procedure in a gsese. Especially considering crimes based
on customary law, implementation into national keannot be the condition for prosecution,
but it could be a strongly suggested measure ®iptirposes of stability of the internal legal

system.

These considerations are more of an urging naturerimes established under customary law
or in earlier international treaties, such as thearesberg Charter or the Geneva
Conventions/Additional Protocols, because more nedestruments, such as the Rome
Statute, determine the crimes with more precidite Rome Statute is therefore much more
exhaustive in both the general part provisions tema and mental elements, conditions of
culpability and punishability — and the specialtganovisions — in the Elements of Crimes,
however, the sanctions are still missing, althoaghain frameworks are laid down in the
Rome Statut&®. In addition, general part elements in the Ronsu® are largely based on
common law traditions which cannot entirely be $tated into continental legal terfi$
Worth to mention that although the Rome Statutéutes all of the grave breaches of the
Geneva Conventions and most of the war crimes latgali in Additional Protocol I, there is

no complete overldp

As is well known, the Court of Cassation of Frarstated in theKlaus Barbiecase that
statute of limitatioris not applicable to crimes against humanity —udédg from Article 6 of

the Charter of the Nuremberg Tribunal, whereas applicable to war crimes, thus making
conviction of Barbie possible only for crimes agdirhumanity. The Court held that
“[flollowing the termination of hostilities, it imecessary that the passage of time should be
allowed to blur acts of brutality which might hakkeen committed in the course of armed
conflict, even if those acts constituted violatimighe laws and customs of war or were not
justified by military necessity, provided that tleoscts were not of such a nature as to deserve

42 See Péter Kovacs, Prononcé de la Peine, in: AscBresaux-Pellet (eds.), Droit International Pénal,
Editions A. Pedone, Paris (2000).

3% For an analysis of the difference between gengelelements of the Rome Statute and of ordindnyes in
continental systems, see M. Nyitrai (2010), ppl198-

3! For a comparative table of war crimes definedhim Geneva Conventions and Additional Protocol | ind
the Rome Statute, sdtp://www.icrc.org/eng/assets/files/other/en_-_veaimes_comparative_table.p¢last
visited on 31 March 2012).
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the qualification of crimes against humanity” ahdttthere was no international rule superior

the French rules providing for the non-applicatidistatutory limitations for war crimés.

Worth to note here that France had not ratifiedheeithe 1968 UN Convention on the non-
application of statutory limitations, nor the 19Furopean Convention on the non-
applicability of statutory limitations to crimes agst humanity and war crimes, due to fear
that it would weaken its policy concerning non-exsion of war crimes committed during the
wars in Algeria and Indochina. Eventhough, the Barbling was later much criticized for
causing a confusion between war crimes and cringainst humanity?®> which was
particularly important for France, given that iddiccept statute of limitations for war crimes
but did not accept its applicability for crimes aga humanity™.

French courts later confirmed that statute of kmins is not a basic human right under
Article 7 para 2 of the ECHR or under Article 1582 of the International Covenafit

Many of the questions raised above were also deditin the cas&ononov v. Latvi&® in
front of the European Court of Human Rights. Theecacluded the alleged commission of
war crimes by the applicant through killing proeet{persons. Kononov was born in Latvia,
holding Latvian nationality until he received Russinationality in 2000. He joined a Soviet
commando unit in 1943. In 1944 he participatedniroperation behind enemy lines, with the
purpose of sabotaging Nazi military installatiohsMay 1944 he was said to be responsible
for the execution of nine persons, who he allegddiiyeved to be Nazi sympathizers. The
Latvian Court of Appeal convicted him for violatiai the laws and customs of war, as set
out in the Hague Conventions of 1907, Geneva Cdivenof 1949, Additional Protocol | of
1977 and the Charter of the International Militdijobunal for Nuremberg of 1945. As to the
complaint about retrospective application by thenptinant, the Supreme Court found that
the application of the Geneva Conventions and Aamltil Protocol I, irrespective of when
they entered into force, was consistent with thev@ation on Non-Application of Statute of

Limitations for War Crimes and Crimes Against Hurityan

42 France, Cour de Cassation, 20 December 1985, esoutttp://www.icrc.org/customary-

ihl/eng/docs/v2_cou_fr_rulel@last visited on 1 April 2012).

433 See Pierrette Poncela, L'Imprescriptibilité, inso&nsio-Decaux-Pellet (eds.), Droit Internationéha,
Editions A. Pedone, Paris (2000), p. 888.

“34|bid, p. 893.

3 |bid, p. 892.

43¢ Application no. 36376/04, Judgment of the Gran@@ber of 17 May 2010.
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The Chamber of the ECtHR held that the Latvian @rahCode was based on international

law. The relevant treaty was the 1907 Hague Comwenbut not the Geneva Conventions

and Additional Protocol I, because they were adbpfeer the perpetration of the act and had

no retroactive effect. Then the Chamber examinedthdr the victims had been combatants

and civilians, and with dubious wisdom, found thaen if they did not satisfy all of the

elements of the definition of combatajts in bellodid nota contrarioautomatically
437

consider them to be 'civilians™;’. Consequently, the Chamber held that Kononov veds n

responsible for violating laws and customs of war.

It seems that the Chamber, instead of dealing thi¢hquestion of retroactive application of
the law, undertook to analyze facts and evidenadsch should be the task of domestic
courts. This was similarly done as in tkerbely case, and is, in the opinion of the present
author, an unfounded extension of the jurisdictoérthe ECtHR. The Latvian government
also made a note to this issue: ,the respondentefBawent considered that the Chamber

exceeded its subsidiary role in altering the faatieéerminations of domestic courts (.*¥

In this regard, the Grand Chamber made things rgltying that ,[the Grand Chamber] is
not therein called upon to rule on the applicantisvidual criminal responsibility, that being
primarily a matter for assessment by the domesiicts. Rather its function under Article 7 8
1 is twofold: in the first place, to examine whatlleere was a sufficiently clear legal basis,
having regard to the state of the law on 27 May419dr the applicant's conviction of war
crimes offences; and, secondly, it must examinethérehose offences were defined by law
with sufficient accessibility and foreseeabil”. It goes on to say that ,, it is not the Court's
function to deal with alleged errors of fact contett by a national court, unless and in so far
as they may have infringed rights and freedomsegtet by the Convention (...) and unless

that domestic assessment is manifestly arbitfaty”

The Grand Chamber noted, that ,[a]s regards foedskty in particular, the Court recalls that

however clearly drafted a legal provision may bany system of law including criminal law,

“37|bid, para 146.
3 |bid, para 151.
39 bid, para 187.
40 |bid, para 189.
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there is an inevitable element of judicial intetpt®n.”** It added that in case national law
did not include specificities of a war crime, thentestic courts could rely on international
law, without infringing thenullum crimenandnulla poena sine legprincipled*2 The Grand

Chamber also held that ,where international lawrtt provide for a sanction for war crimes
with sufficient clarity, a domestic tribunal couldaving found an accused guilty, fix the

punishment on the basis of domestic criminal f&t”

As to the foreseeability of the actions to be cdesed criminal, the Grand Chamber argued
that although international laws and customs wetefermally published in the USSR or in
the Latvian SSR — similarly to the Korbely casthis was not relevant, because international
laws and customs of war were in itself enough tebids criminal responsibilit’. Therefore
the Grand Chamber found that the law was foreseeaht accessible at the time of
perpetration of the acts, consequently, convictibthe applicant did not violate Article 7 (1)
of the ECHR.

Such a heavy reliance on the findings of the Gi@hdmber in this issue can be explained by
that it gives an answer to many questions we hased before. Namely, the ECtHR finds it
non-problematic for domestic courts to directlyyreh international law in the absence of
relevant domestic legislation, and it also said tl@mestic courts could attach sanctions to
crimes formulated under international law and rebtihg a corresponding crime in domestic
law, and still be in compliance with thmulla poena sine legerinciple. It also states that
international law was foreseeable and accessibl®4#4 — and it has only crystallized since
then -, therefore direct reliance on it did notl&ie principle of legality either. This should

comfort states and domestic courts, at least iofaur

(i) Consequences of basing the case directly onetlinternational treaty — direct
application

Basically there are two ways of complying with {henalization obligation: either adopting

the crimes through incorporation, or adopting thienes through reference to international

“41|bid, para 185.
42 |bid, para 208
“3|bid, para 212.
“4bid, para 237.
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law**>. In reality there could be mixed solutions, wherepme parts of the crime are

incorporated while other elements are referredf@o istance “who carries out an attack
against civilian population in a way contrary taeimational law...”), or the crime itself is
incorporated but for jurisdictional questions thésea reference to international law (for

instance when universal jurisdiction is defineddases “as international treaties stipulate”).

In case of any of these solutions, the result balset an effective penalization. In case of
direct incrimination, the elements of the crime dedéined by international law, and the state

only has to establish its competef{€e

Many states chose a middle way in arguing for ghglieability of ordinary crimes for the
punishment of international crimes. Thereby theéates argue that they actually incorporate
the crimes and thus punish international crimesudin judicial application of ordinary
crimes to international crimes. Often these saratestargue that in case the ordinary crime
would not entirely cover the international crimie judge could make a direct reference to

international law — as it happened many tiffies

As it turned out, such states adopted this approamie because of convenience than it being
a result of a careful examination of the issue w&swill see from the following pages, this

approach seems to fail in most cases and as sostatas following such an approach had to
deal with war crimes cases, they were inclinedet@xamine their legislation and adopt a

more workable solution.

The following two sub-chapters will thus analyze t#dvantages and drawbacks of basing
criminal responsibility directly on internationaw and basing responsibility for violation of

international crimes on ordinary crimes.

The drawback of basing a case directly on the grons of an international treaty is a lack of

clarity in many aspects that are necessary foratljadication of a case. Such aspects may

45 See Fichet-Boyle — Mossé (2000), p. 881. The seamegorization is reached by Yokaris, he names them
direct or indirect incrimination, where direct imoination would mean a reference to internatioral.l See
Angelos Yokaris, Les criteres de compétence deagigtions nationales, in: Ascensio-Decaux-Pelleds(¥
Droit International Pénal, Editions A. Pedone, £é2000), p. 897.

4% yokaris (2000), p. 897.

47 Direct application by the judge could be probldmédtom many viewpoints. See Fichet-Boyle — Mossé
(2000), p. 882.
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include the elements of the crime, the sanctionth@rapplicability of the general part of the
criminal code to the international crimes. Thighe instance where the question of legality
may also be raised. Namely, if the case is basedttli on the international treaty, it may be
guestionable, whether this is in line with the lagaorinciple: does the state’s legal system
allow that a criminal charge is based on anythilsg &han a crime specified in its own penal
code, and if yes, was the treaty accessible are$déeable for the citizen? Was it clear for the
citizen at the time of commission of the crime wWisgtthe common grounds for excluding

criminal responsibility are applicable to the sfiea@rime he/she perpetrated?

Was the sanction clear for the perpetrator or vaene sanctions attached to the crime at all?
The wrongful application of sentences may raisdation of the nulla poena sine lege
principle. International law does not define thexcdeons attached the certain crimes, but

leaves it to states to do that.

Consequently, if a procedure is based directlynpernational law, the question of sanctions

arises. The judge, in this case, has two alterastiv

() in case the international crime has an equival@ domestic legislation —for
example unlawful attack against civilians and murdine judge may use the sanction
of the equivalent ordinary crii® Whether this can be done depends on the legal

system;

(i) the judge may choose to examine the guilthef perpetrator but could not attach a

sanction to it.

An argument for direct application of internatiohalv by domestic courts is mentioned by
Wiener, saying that the determination of speciatéires of international crimes requires such
a detailed and well-founded interpretation thataibh be done more precisely on the level of

application than on the level of the legislatortisaonly capable of an abstract formulatféh.

48 This is what happened in Hungary at the volleyases, where the Hungarian courts applied the sarsctif
the conventional crimes that corresponded to ttegnational crime, without its ,international” cemit.
449 See Wiener (1993), p. 205.
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In case the state decides to define sanctions tatein legislation, this should not be
determined for crimes that were perpetrated betoeeadoption of such legislation because
that would have a retroactive effect and coulddensas being in violation of tmailla poena
sine legeprinciple. These questions call for an implemeaiabf the international crimes in a
way that sanctions are made clear. This is the wmly that is in full compliance with the
nulla poena sine lege principlés Balazs Gellér notes, since the Hungarian Gtoitishal
Court stated that the principle of legality mustoabe complied with by international crimes,
codification is the best means to ensure compliavitte that principle. He further states that
the nulla poenaprinciple is a constraint to the direct applicatiof international law by

domestic courfs®,

However, there are only a few cases where thelégis right to refer to criminalization in
international law, instead of criminalizing in int@l law, was questioned. Such a case was
US v Smitf>! where the procedure was based on a rule prohibiiracy as defined by the
law of the nations. Defence argued that accordinthé Constitution, the Congress should
define and criminalize piracy, and since the lawtled nations does not include a precise
enough definition, it becomes a task of the Corggrébe Supreme Court finally turned down
this defence, saying that a reference to an intieme crime is as constitutional as listing the
prohibited acts. The Supreme Court did not, howearswer the most interesting question,
whether in case international law does not defirecipely the elements of a crime, and
internal law refers to this international law, wdbiahat comply with the legality principle and

the requirement of foreseeability of the law.

(iif) Consequences of basing the case on ordinaryimes

If the drawback of basing the case on internatidaal was the lack of clarity, then the
drawback of basing the case on ordinary crimebaspbtential loss of many instances of the
international crim&2 The reason being that war crimes are so spedfimmitted in a

special situation under special circumstances, thdinary crimes can not adequately

0 5ee Gellér (2009), pp. 58-60.

#1y.S. Supreme Court)nited States v. Smitti820, 18 U.S. 153. Quoted by Ferdinandusse (2Q0&p.

452 Fichet-Boyle and Mossé raise attention that ireafsincorporation of the crime into national ldgt®n, the
legislator is under the obligation to mirror thaeimational crime in its entirety in domestic ldgi®n. See
Fichet-Boyle — Mossé (2000), p. 882. This meansithaase the ordinary crime does not cover alnelats of
the international crime, the state has not fulfilies international obligation.

133



represent its features. Many states, wanting te smergy on implementing legislation, are
inclined to believe that grave breaches are alkeosy by ordinary crimes. While this may
seem to be true at first look for crimes such dawful killing or torture, if we take a second
look, it becomes apparent that this may not beectrneither for the “simpler” crimes, such
as murder / attacking civilian population, nor &her, more specific crimes, such as delay in

repatriation of prisoners of war.

One also has to bear in mind that the fact thatnalhicipal laws penalize murder does not
make murder an international crime. What makesnkjllof protected persons, genocide or
crime against humanity an international crime, iddiaon to the international legal

background, are additional elements, such as th&exn intention, other circumstances or
large scale, and the intention of the internatias@hmunity to make these acts punishable

everywheré”

%It is these specific acts committed in speciatutinstances that make certain
crimes international crimes, and it is these speaifts that the international community seeks
to punish. In the end, it is precisely these adddl elements that make the act an

international crime as opposed to an ordinary cfithe

In addition, there is a certain stigmatization etitd to both grave breaches/war criffies
(and other serious international crimes) and wianes prosecutioris®. As Cassese put it, war
crimes procedures (or other procedures relate@grious international crimes) also have the
important indication of “the international commuyst purpose (...) [of] stigmatization of the
deviant behaviour, in the hope that this will haaedeterrent effect!® Although this
particular quote refers to international trialgyttare undoubtedly also true for domestic trials,
considering, as we had already discussed, that stmnear crimes prosecutions are carried

out representing the international community.

53 Nyitrai notes that an international crime becoraasautonomous, abstract term when the elementseof t
crime — as opposed to an ordinary crime - direicityude international elements and/or the relewanirces are
international. See Nyitrai (2010), p. 14

54 See Abi-Saab (2003), p. 598. It is understandétmé, in such a case, the trial and even the ctiowi of the
accused in a national court for the municipal croboes not subsume or exhaust the internationakctiihis is
why, states Abi-Saab, international tribunals (B8€Y Statute Article 10 para 2 (a) and and ICTRt@&
Article 9 para 2 (a)) may re-try cases where thenas characterized as an ordinary crime.

%5 See for instance Eve La Haye, War Crimes in lmedrmed Conflicts, Cambridge University Press,
Cambridge (2008), p. 152.

¢ See Ferdinandusse (2009), p. 739.

457 Antonio Cassese, ,International Criminal Justiseit Really so Needed in the Present World Comy@Ghi
public lecture delivered by Antonio Cassese at Thrdon School of Economics and Palitical Sciencel8n
November 2000, available at: www2.lse.ac.uk/humghRi.../Casseselse.doc (last visited on 1 November
2012), point 5.
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Thus, even in case a similar or same sanction woaldpplied as for an ordinary crime, the
recognition that a serious international crime He@®n committed may contribute to the

feeling of justice done.

States are bound to acknowledge this differencerathekct it in their national legislation. As
Judge Brennan opined in tRelyukhovichcase, “[t]heir Lordships' statement that recogniti
of crimes as defined by international law is ’l&ftthe municipal law of each country’ should
not be understood to mean that international lawepts whatever definition of an
international crime the municipal law may contdather, what is left to municipal law is the
adoption of international law as the governing fwhat is an international crimé>®

Therefore the state misses the point if it sedmgilof protected persons as simple murder,
and such confusion also raises practical questéhrsng the qualification of the crime,

attaching sanctions or applying mitigating circuanses.

On the other hand, determination of the presencenexfessary elements required by
international law is very demanding. Taking wilfkilling of a protected person as an
example, according to international humanitariam lis is a grave breach, if:

(i) the person wagrotected If the question arises whether the person wasctiyr

participating in hostilities, in other words, whethe lost his protection, we may face
a question that is currently being discussed anmexpgerts around the world and is
very difficult to answer, especially since ordinamgtional law is not serving any

support in providing the solution.

(i) if the killing was wilful and illegal This concept is also different from ordinary
crimes: in national penal codes, wilfulness usullig to formsdolus directusand

dolus eventualisThe latter means that the perpetrator acquigsctge consequences

%8 polyukhovich v Commonwealth (“War Crimes Act cafE991] HCA 32; (1991) 172 CLR 501 (14 August
1991), High Court of Australia, opinion of JudgeeBnan, para 37. Polyukhovich was an Australiaaemitj who
was alleged to have committed war crimes in thealtierin 1942-1943, at the time when the Ukraine wader
German occupation. The War Crimes Acts of 1945 igexl that any person who committed a war crime
between 1939 and 1945 was guilty of an indictalifenge. Polyukhovich argued that making a past aohd
criminal in a legislation was an usurpation of gidi authority and constitutezk post factdaw. The text of the
decision is available alfittp://www.austlii.edu.au/au/cases/cth/HCA/1991ti8 (last visited on 22 May 2012).
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of his conduct. It can be rather difficult to sgeedhe international crime of wilful

killing into these frameworKs®.

Let's think of an example where an important legulitary target is attacked, the attacker
knows that a few civilians are around, but consdeat the military target is so important
that he carries out the attack, making every prsmayossible in the choice of means and
methods of the attack. Finally, the civilians valso be victims of the attack.

In such case, the attacker new that protected pensere around, he new that he could not
avoid their death, but still considered his actpoportionate because of the importance of
the military target. Based on all these factors,dbt was not illegal according to international

law, therefore it was not a crime.

Thinking in terms of an ordinary crime, the act \Wbhbe difficult to be grouped under either
dolus directusor dolus eventualisand the analysis may lead to a different outcofie
intention could be qualified adolus eventualisbecause the perpetrator acquiesced to the
consequences of his conduct, therefore it wasnaecrOr else it could be seen as negligence,
where the perpetrator foresees the possible coasegs of his conduct but carelessly trusts
in their non-occurrence. However, the problem herthat the attacker does not trust in the
non-occurrence, but knows exactly that the civgianll be killed, although he does not wish
to kill them. So if the prosecution is based onimady crimes, which form of perpetration

should the judge choose if he wants to be in contgrwith international law?

Moreover, not only forms of perpetration of thenoei, but the usual obstacles for the
preclusion of accountability as occurring in nagibariminal codes could be confusing with
respect to war crimes. In most of the cases, tbhsest obstacle could be justified defence.
However, in the case of justified defence the &tthat is prevented should be direct; in a
military operation if the attack was a well-planradprise attack, the condition of directness

simply does not stantf’

49 Kis and Gellér warn that definition of crime arftetnotion and forms of perpetrators are so diffeien
international criminal law and national criminaldespecially in continental legal systems) thaplementing
domestic criminal law requires special measurea asnimum or implementation shall be done in a sztpa
code — like theé/odlkerstrafgesetzbuah Germany— as an optimal solution. See Kis-G€RE05), pp. 376-379.
% For possible inconsistencies between ordinaryesiamd international crimes, see Varga Réka, Aéregy
humanitarius nemzetkdzi jog megsértéséért visaltdiijogi felelsssége (Individual criminal responsibility for
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TheMilitary Prosecution Service v Captain T1 et eésé°'in Denmark provides an excellent
example as to the dangers in basing a case onaoydorimes. The case involved the
interrogation of Iragi detainees by Danish servieambers stationed in Iraqg, during which the
detainees were made to sit in stress-provokingipasiand the defendants talked to them in a
defamatory manner. As a background, it must be iomed that although the Geneva
Conventions were ratified by Denmark, its provisiomere not implemented. Violations of
the Geneva Conventions are seen as violationseoD#mish Military Penal Code (MPC),
according to which it constitutes a criminal offeni€ a military person commits a grave

violation of his official duties.

The court held that based on the evidence preseihietreatment of prisoners might not have
been in accordance with the protection of Genevav€ation IV. However, according to the
court, it was not up to it to further evaluate cdaopce with Geneva Convention IV, but
rather to evaluate whether the accused had begraue violation of their official duties and

thus were subject to punishment under the fRC

This case presents a typical problem of nationaglementation. As the Geneva Conventions
were not implemented, the court applied the MiitRrenal Code, which, however, did not
match the international rules but reflected an @wagte implementation. Therefore a genuine

examination of the acts in light of the Geneva Gamions did not take place.

The determination of an international crime as atinary crime in national law does not
deprive that crime of its international feattifeIn case the ordinary crime cannot reflect all
necessary aspects of the corresponding internatmimae, it should not be applied or it
should be applied in a way corresponding to intional rules. Although nothing prevents
states from adopting national criminal legislatf$nstates may do this only so far as they are
not restricting international treaty or customamfligations. Even if domestic law restricts

international obligations, this does not change fresence or contents of the international

violation of international humanitarian law), int/1-2 Fold-rész Nemzetkozi és Eurdpai Jogi Sze(@(10) 86-
96, p. 93.

%1 Military Prosecution Service v Captain T1, Sergeafh®, T3, T4, T5Appeal judgment of 6 July 2006, U
2006 2927 @; ILDC 567 (DK 2006).

%2 |bid, source: ILDC reports, Al.

%3 See Wiener (1992), p. 53

%4 This was confirmed in a decision of the Hungai@onstitutional Court, see Constitutional Court digi
53/1993 (X.13.) and see Kis-Gellér (2005), p. 367.
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obligations, neither does it change the resporitsilof the state or the individualis-a-vis

international law®.

It is not only the definition of the crime that ddubecome problematic if we base the case on
ordinary crimes, but the sanctions linked to ordinaimes may not always be satisfactorily
corresponding to the gravity of the war crime. Alilgh international criminal law typically
does not attach sanctions to crimes it definesleawes it to states to determine, numerous
literature highlight that war crimes being among thost serious international crimes, their
gravity cannot be compared to that of ordinary esntherefore their sanctions should also be

graver.

Because of the often lack of precise elementstefmational crimes defined in national law,
as discussed above, national courts often readhtbanternational law for clarification. This
was the case iMugesera v Canad&® where the Court, searching for clarification oe th
elements of genocide, drew back to international fanternational law is thus called upon to
play a crucial role as an aid in interpreting dotieeaw, particularly as regards the elements
of the crime of incitement to genocid®” We may therefore conclude that although basing

cases on ordinary crimes may be a back-up solitienn no way a satisfactory solution.

The Hungarian courts had to deal with this chakemytheKorbély case as well. Since the

relevant crime was not included in the criminal €othe court could either choose to try
Korbély based on homicide, or based on a direetreefce to international law. The approach
of the Hungarian courts was following a middle wécking provisions on crimes against
humanity, it referred to customary law binding oangary and convicted Korbély based on
the customary rule of individual responsibility foiime against humanity, and used only the
penalty provisions of homicide but not its elemenisking into consideration the

international legal framework, when discussingelements of the crime, the court referred to

%5 Kis-Gellér (2005), p. 368.

% Mugesera, a hard-line Hutu politician, was chargre®wanda with inciting hatred and thereby comimitt
crimes against humanity during a speech he held982 in Rwanda. The Minister of Citizenship and
Immigration ordered his deportation to Rwanda i85 %hich was contested by the appellant and fingtliyeld
by the Supreme Court of Canada. The decision is iladle at:
http://scc.lexum.org/en/2005/2005scc40/2005scchAi. fiast visited on 22 May 2012).

*"Mugesera v Canadaara 82.
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the elements of Article 3 (whether Kaszas, theimictvas a protected person under Article 3

or not), and did not refer to the ordinary crimiteak exemption of self-defen®&,

(iv) Are there any controversies if national law puishes acts that are not war crimes?

The answer to this question depends on what aetpuamished and with what effect. The
Geneva Conventions and their Additional Protocaolly oblige states to criminalize the grave
breaches: the most serious breaches of these nrestts. However, if the state decides to
criminalize other violations as well, it means tkfa national laws are stricter than they are

necessary obliged by international law.

A problem may arise if a foreign national commit€ts a non-grave breach against an own
national of the state. In this case the perpetratitinough the act is not criminalized in his
own country, may face criminal prosecution in thees of the victim. Van der Wilt suggests
that such an exercise would “arguably trespass tip@mther state’s sovereignty as it would
expose foreign adversaries to a harsher regimettieaone contemplated under international

law 1469

However, Van der Wilt starts from the assumptiorattfiprovisions of international

humanitarian law (...) regulate the proper conducthe warring parties on the basis of
reciprocity”*’® We have to point down that nothing in internatidmamanitarian law, neither

the rules themselves, nor the repression provisasuilt on reciprocity. Therefore there is
nothing preventing states from adopting strictemgral provisions to non-grave breaches
than as absolutely obligatory by the Geneva Conwest The Geneva Conventions
themselves allow for such a free consideratiorthayg clearly give a free hand to the states

when it comes to suppression of other breaches gnave breache¥! Therefore a state

%8 A more detailed analysis of the Korbely case wadentaken in Chapter IIl. 1. (iii).

89 van der Wilt (2008), p. 253. For a similar opini@ee Chris Van den Wyngaert, Strafrecht, stragsmcht
and internationaal strafrecht: in hoofdlijnen, Makhntwerpen (2003), p. 661

"0 |bid, p. 253.

"l Geneva Conventions, Articles 49/50/129/146, pargEach High Contracting Party shall take measures
necessary for the suppression of all acts contratiye provisions of the present Convention othantthe grave
breaches defined in the following Article”. The ICRCommentary states that ,There can, however, bdonbt
that the primary purpose of the paragraph isrépeessionof infractions other than 'grave breaches’, arat th
the administrative measures which may be takemsare respect for the provision of the Conventiohhe part
of the armed forces and the civilian population @anéy a secondary consideration. (...) It is thusacléatall
breaches of the present Convention should be regutdsy national legislation. At the very least, @antracting
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criminalizing acts in cases where it is not boundirdernational law does not infringe the
sovereignty of other states, it simply adopts &tsir regime than as obligé® This is the
same kind of risk as we face with ordinary crimés foreigner travels to another country

where drinking and driving may meet a harsher gument than at his home country.

Van der Wilt further suggests that there is noaratl practice which would be stricter than
the grave breaches regifffé. Examining the national laws discussed earlierhia present
chapter, it may be easy to state that this statemearroneous: many states have adopted
stricter regimes than as obliged by internatioraa, | either by also criminalizing acts
committed in non-international armed conflicts oy Including non-grave breaches

committed in international armed conflicts in theiminal codes.

Where Van der Wilt is right, however, is the cadeere the state wants to criminalize an act
that is not a violation of the Conventions or tletBcols, and so the act is in conformity with
international humanitarian law. In this case tlaests breaching international law, because its
national legislation contradicts the internatiotr@aty by prohibiting an act which is not
prohibited in international la#/* This is indeed not allowed, because national lamnot be
called upon to justify non-compliance with interoatl law.

Another case of “overinclusiorf”’

where national law breaches international law eng
the state bases universal jurisdiction on an aat ik not a grave breach. As universal
jurisdiction bites hardly in the sovereignty of etlstates and the very concept of universal
jurisdiction comes from the fact that the crimegjurestion are offensive to the international
community as a whol&? the exercise of universal jurisdiction can only éstablished by

international law.

Powers, (...) must include a general clause in thegional legislative enactments, providing for gamishment
of other breaches of the Convention.” See Commgemta&C |, pp. 367-368.

"2 See Ferdinandusse (2009), p. 734

“3van der Wilt (2008), p. 253.

" For a further, similar analysis see Ferdinand§8666), pp. 121-122: , (...) [States] may not unitatly
impose stricter rules of warfare on their adveesally prosecuting acts under national criminal that are
considered to be legitimate acts of warfare underinational humanitarian law.” Ferdinandusse goinit that
international humanitarian law has a legitimizingndtion for lawful combatants and national law aatnn
therefore, annul this legitimization. Thus Ferdidasse also makes a distinction between crimingjiaicts that
are legitimate under IHL to criminalizing acts tlaa¢ prohibited, even if non-grave breaches.

"> The notion ,overinclusion” has been used by Feritusse to mean national legislation that coversthat
are not ,core crimes”. See Ferdinandusse (2006)1p.

47® See Shaw (2003), p. 592

140



Consequently, states are not free to define th@fisrimes for which they can exercise such
jurisdiction. Therefore if a state establishes arsal jurisdiction for an act that is not a grave
breach or a crime for which international law auth&s universal jurisdiction, it would be a

breach of international laf’

Some national courts, however, have taken a maiereview in this regard. IA. v Public
Prosecutot’® and Public Prosecutor v KesHif®, Dutch courts thought that establishing
universal jurisdiction for crimes committed in norernational armed conflicts is not
prohibited under international law and, as it ferttstated, Article 3 only sets minimum
standard from which national jurisdictions can a&f®® The obligation to repress crimes
committed in non-international armed conflicts antlether the provisions on universal
jurisdiction can also be applicable to such crirhas been debated and it cannot be stated
with certainty that a well-established and accepésdlt has been reached on the subject. This

has been broadly discussed in Chapter Ill. 1. (iv).

From the above statements, we can draw the follpwimsequences:
I) states are obliged to repress grave breaches;
i) states are free to decide on the criminalizat acts that are (non-grave) violations
of the Conventions and Protocols, as long as these are contrary to the rules of

international humanitarian laffi*

iii) states must not repress acts that are in gomfg with the Conventions and
Protocols;

"’ See Ferdinandusse (2006), p. 123.

478 Court of Appeal of The Hagué]. v Public Prosecutor29 January 2007, ILDC 636 (NL 2007). The case
concerned alleged violations of the laws and custofrwar and torture perpetrated in Afghanistathian 80es.

H, charged with these crimes, was a high-rankirigesfin charge of military intelligence, later &&®y asylum

in the Netherlands.

¥ public Prosecutor v Mrs. KDutch Supreme Court, 7 May 2004, ILDC 142 (NL 20

80 See Van der Wilt (2008), p. 254.

“81 Finally, Van der Wilt reaches a similar conclusiginternational conventions set minimum standastisch

states parties are obliged to observe, but do mreafyrde those states from enacting further reacdeigiglation.”
See Van der Wilt (2008), p. 256.
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iv) states can only establish universal jurisdictmver acts where international law

allows so.

A similar question arose with regard to the wordimigthe Convention Against Torture

(CAT), in the case oCharles Taylor Jrin the USA. The son of the former President of
Liberia was sentenced for 97 years for torture thasethe US Torture Act. Taylor Jr. argued
that the Torture Act, which implemented the CAT,swanconstitutional, because, among

others, its wording did not exactly represent tloeding of CAT.

Taylor Jr. (often referred to as Emmanuel durirg glhoceedings) argued that the US Torture
Act differed from the CAT in three instances: {igtdefinition of torture in the CAT specifies
“such purposes as”, meaning that the CAT requinesproscribed purpose as an element of
torture, namely obtaining information, punishingtimidating, or coercing a person, or for
“any reason based on discrimination of any kindheweas the US Torture Act does not
require a motive; (ii) the CAT requires that aclydarm is inflicted, whereas the US Act
requires only that the act is committed with thecsfic intent of inflicting pain or suffering;
and (iii) the CAT describes the perpetrator beindar official capacity, whereas the US Act
mentions “under the color of laf#??

Eventually, “[tlhe district court specifically rejeed Emmanuel’s argument that the Torture
Act was unconstitutional because its language digprecisely mirror the definition of torture
contained in the CAT,; the court explained that Gersg needed “flexibility” in performing its
“delegated responsibilities,” and concluded tha¢ Worture Act “plainly bears a rational
relationship” to the CAT.*®3 This opinion was confirmed by the Court of Appedlg saying
that ,the existence of slight variances betweeneaty and its congressional implementing
legislation do not make the enactment unconstitadioidenticality is not required. Rather,
(...), legislation implementing a treaty bears aitaal relationship’ to that treaty where the

legislation “tracks the language of the [treatyhlhmaterial respects'™®

82 US Court of Appeals in the Eleventh Circuit, N®-00461,USA v Roy M. Belfast, Jr, a.k.a. Charles Taylor,
jr., pp.19., 33-34, pp.19-20 (available ohttp://www.call.uscourts.gov/opinions/ops/20091046fl (last
visited on 22 July 2010), pp. 28-29.

83 bid.

84 |bid, pp. 33-34.
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The Court of Appeals specifically demonstrated thahe of the three instances where
altering the wording of the CAT but included merdlfferent wording. It pointed out that the
list provided in the CAT (ie. the name purposesoafure) are not integral to the definition of
torture, since it only provides an illustrationtbé common motivations. This is, in the view
of the Court, reflected in the US Act’s languagéehat it requires that the acts must have been
specifically intended to result in tortdf@ Second, the Court pointed out that the CAT
obliged states to criminalize attempts to commitut@, and the attempt of torture is exactly
the same as acts done with the specific intenbtongit torture. Third, the Court stated that
according to the Senate Executive Committee opjrebarged with evaluation the CAT, the
phrases “in an official capacity” and “under thdoc®mf law” mean exactly the same. In sum,
the Court of Appeals, which upheld the decisiorthaf District Court, stated that “the CAT

created a floor, not a ceiling, for its signatoiiiesheir efforts to combat torturé®®

Although the debate in the Taylor Jr. case mainlyainded constitutional questions around
the implementation of a treaty and how far Congréssauthorized during such
implementation, the international law aspect ofdebate indicate the same considerations as
we have discussed before. Although the US CouAppfeals argued that in substance it did
not include a wider variation of torture than apudated in the CAT, it also stated that a
wider definition would only reinforce the aims diet Convention in fighting torture. In
addition, the CAT itself states that its provisioase without prejudice to any national

legislation that may include a wider definiti¢fH.

From an international law perspective there wowabthing illegal about a state formulating
stricter conditions for criminal responsibility tmanternational law as long as it is not
criminalizing acts that are expressly permitted amdhternational law — in this case,
obviously, criminal responsibility is based on patl law solely. Such a stricter formulation
would be a natural exercise of state sovereigntyuijh expressing the penal powers of the

State.

83 |bid, pp. 36-37.
8 |bid, p. 35.
87 Convention Against Torture, Article 1 (2). US Coaf Appeals judgment in Taylor jr., p. 35.
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(v) Place of the norm in the hierarchy of nationalaws

Another side of the question posed in Chapter2lli(iii) is whether basing the crime simply
on national law as opposed to international law d&&g consequence due to the high place
taken by international law in the hierarchy of neffi A consequence could be the
applicability of amnesty, time-barring or existerafeimmunities with respect to the crime.
Statute of limitations is excluded for war crimeamunities are excluded for war crimes and
amnesties may not be compatible with the obligatoprosecute. If we base the criminality

on ordinary crimes, how are these consideratiopfeaj?

If we base the criminality on implementing provissoin the criminal code, usually criminal
codes prescribe the non-applicability of time-bagrand immunities for such crimes. If we
base the criminality on international treaty or tous, if applicable, the other rules of
international law also apply, so the non-appliagabibf time-barring and immunities is not a
problem. At the same time, if we base criminalityardinary crimes, how are restrictions to

the application of time-barring or amnesties gieéect?

This was the issue with the above-mentioBeszkucase in Hungary. Since the prosecutors
were not applying crimes against humanity to this ac question, they regarded the acts as
ordinary crimes and referred to time-barring whejecating the criminal complaint. What
would be important in determining whether ordinaryinternational crimes shall be applied,
is that exclusively the features of the act shdaddooked at. Even lacking the corresponding
crimes in national codes and thus having to appdinary crimes, the framework provided by

international law shall be applied.

(vi) Could the application of universal jurisdiction be contrary to the principle of
legality?

It could be argued that foreigners tried on thesakuniversal jurisdiction are not aware of
the acts that are criminalized in domestic codesefiore are in a disadvantageous position. If
we therefore consider the question of the legaliinciple in light of exercising universal

jurisdiction where the perpetrator may well be eeifgner, we can determine that while it may

88 For a discussion on the place of international ilathe hierarchy of norms in Hungary, see Molr#0Q7),
pp. 474-479.
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be true that foreign perpetrators are not awarthefprocedure under which their acts are

judged, they cannot allege that they were not awftiee criminality of their act&®®

Grave breaches are criminalized in the Geneva Guiores which enjoy universal
ratification; therefore no one can allege that Ine/@as not aware of the criminal nature of
such acts, nor of the list of crimes which werejscibto universal jurisdiction. Besides,
unfamiliarity with a foreign criminal procedure m®t a specific phenomenon attached to war
crimes. If we travel to another country, we may enor less be aware of what acts are
criminal, but we may not be familiar with the prdoee at all — this, however, does not pose

any problems from the viewpoint of the legalityrmiple.

As regards theullum crimen sine legprinciple, difference must be made between how to
apply this principle for national criminal offencdefined in national criminal codes and for
international offences not defined in national ¢nah codes but being under the proceedings
of domestic court§2°

While compatibility of criminal offences defined ihe national criminal code with tmeillum
crimen sine leg@rinciple can be determined relatively easy byckhe whether the act was
criminalized in national law at the time it was aoitted, punishment of international
offences directly applied by domestic courts compligh the nullum crimen sine lege
principle if (i) the international treaty establiisy the international crime has been made part
of national laW®* according to the way required by national legistaat the time the offence
was committe®? or (ii) if it can be asserted that at the time dffence was committed the

act was considered an international cAtander customary la#?*

89 See Ryngaert (2006), p. 58.: ,| believe that tigection to universal jurisdiction, which elab@siton the
principle of legality, is a rearguard action argunthat international law has long since unmasiadybjection
that equally applies to the ICC, or an objectioattthe entry into force of the Rome Satute hasigpebc
deprived of its force.”.

499 As to the general difficulties in applying thellum crimen/nulla poena sine legeinciples in international
criminal law, see Gellér (2009), pp. 50-52 and 54.

“91 This is not to be confused with the crime haviegiimplemented in the domestic criminal code, s
is not a requirement for the punishability of tlue ia compliance with thaullum crimen sine lege principle

“92 |t must be noted that several domestic legislasiothorized its courts to proceed in cases conmgrserious
violations of international humanitarian law. Thigy be seen as a specific interpretation to bemptiance of
the nullum crimen sine lege principlén that the authorization happened after the esimad been committed,
although the referred acts were already seen amsrin international law at the time of their pératon. See
Gellér (2009), p. 53.

93 |n the understanding of the ICTR and ICTY, theigwtof the nullum crimen sine legerinciple is even
broader. The ICTY stated in thEadic case that prohibition of retroactive law is notlated only because
common Article 3 of the Geneva Conventions doesnatide and explicit obligation to repress. Seescutor
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Therefore, in the first case, the exercise of usiakjurisdiction in a manner compatible with
nullum crimen sine leges closely linked to the state of the internatioc@me in national
law*®>. In addition, the authorization of national coursexercise universal jurisdiction must
be in force in the state at the time the offence s@mmitted® (for instance by promulgation
of a treaty including such authorization) or it mbe a general principle in customary law at
the time the offence was committed. This meansdhan if the conduct was prohibited at the
time of commission in the national law but the legaound for exercising universal
jurisdiction was not existent, the state could ewércise jurisdiction on the basis of the

universality principle since this would infringesthullum crimenprinciple®’

The technique of how to make this effective in ol law is indifferent from the point of
view of international law: if the international &ty is in force in the state, the international
obligation is present and can, theoretically, bpliad by the courts. Furthermore, problems
may arise for the prosecutors/judges if their matiacriminal code lists the crimes for which
universal jurisdiction applies, but the list in tbeéminal code is not complete. Theoretically,
punishment even in this case would be possibledsectly on international law, but
practical application would definitely be trickyh@& question whether domestic judges can
apply international law directly is dealt with irh@pter 111. 1. (iii) of the present thesis.

A further question is whethewllum crimen sine legapplies only for substantive elements,

or also for jurisdiction and statute of limitatio@f course, the question additionally is

v. Dusko Tadic A/K/A "Dule Decision on the Defence motion on jurisdictid® August 1995, paras 70-71:
»The individual criminal responsibility of the viator need not be explicitly stated in a convention its
provisions to entail individual criminal liability(...)A further indication that the acts proscribeg dbmmon
Article 3 constitute criminal offences under intetional law is that, assumirmgguendcthat there is no clear
obligation to punish or extradite violators of ngrave breach provisions of the Geneva Conventismsh as
common Article 3, all States have the rightpunish those violators. Therefore, individusds be prosecuted
for the violations of the acts listed and thus poagion by the International Tribunal based on pgyndoes not
violate theex post factgrohibition.”.

9% The European Convention on Human Rights also esfyemakes this distinction in its Article 7 para 2
»This article [Article 7 para 1 onullum crimen sine legandnulla poena sine legeshall not prejudice the trial
and punishment of any person for any act or omisgibich, at the time when it was committed, wasnanal
according the general principles of law recognizgaivilized nations.”.

49 Unless otherwise authorized by national law, ficiple of nullum crimen sine legeould prevent the
national judge from giving effect to theut dedere aut judicar@rinciple in a treaty or universal jurisdiction
based on customary international law.” See statewieXMladimir-Djuro Degan, Institut de droit inteational ,
Annuaire, Volume 71, Tome Il, Session de Cracco2)5 — Deuxiéme partie, Editions A. Pedone, Paris,
212.

49 O'Keefe comes to the same conclusion: ,the neelisd on to ground prescriptive jurisdiction ovevem
conduct must exist at the time at which the conduperformed” See O’Keefe (2004), p. 742.

9 bid, p. 743.
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whether jurisdiction and statute of limitation @®en as substantive or procedural elements;
different legal systems think differently aboutBnough to say that theullum crimen sine
legeprinciple was usually understood as applying lothubstantive and procedural features.
This was also the outcome of tBeutersecasé®® in the Netherlands (the case was discussed

in more depth in Chapter Ill. 2. (i)).

Van der Wilt, the commentator of the Bouterse-casélnternational Law in Domestic
Courts’, noted that “[ijn the opinion of the Suprer@ourt, the ramifications of threillum
crimenprinciple did not only bear upon the substantssie of qualification, but affected the
jurisdiction and the statute of limitations as wé¢ll.) This point of view seems reasonable.
After all, it would be inconsistent to deny the rogictive applicability of substantive
provisions while upholding the retroactive applicatof procedural features which derive

their existence from the very status that tortwiel$ under international law/*

3. Hurdles inbuilt in national jurisprudence / national application

“Even with the creation of new international
tribunals in this decade, national tribunals
remain essential in deterring and remedying

violations of the laws of war?®°

However exhaustive national implementation may éeforcement cannot be effective
without the proper input of domestic courts. Mamarmples below show that courts may,
even in the presence of adequate implementatiackbéffective procedures. First, the
general attitude of domestic courts will be anatyméth an attempt to determine the reasons
for their approach. A separate assessment of apiplicof universal jurisdiction also seems
necessary due to its unique features within wanesi procedures. Therefore as a second step,
a more specific examination of domestic courts'rapph towards universal jurisdiction will

follow.

98 Supreme Court, Criminal Chamber, judgment of 18t&aber 2001, nr. 00749/01 (CW 2323).
9 The Bouterse-case, ILDC 80 (NL 2001), C4.
2% \Wedgewood (2000), p. 393.
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(i) Are domestic courts ready to try war crimes cass?

A common characteristic of repression of war crinseghe relatively meager number of
national procedures. In fact, there are few oth&rnational obligations that are so poorly
complied with as the obligations on repression affdctive application through judicial
enforcement® At the same time, effective prosecution of theppémators of the most serious
crimes cannot be achieved without the input of dstinecourts®® As the Office of the
Prosecutor of the ICC put it, there is a risk af “@anpunity gap’ unless national authorities,
the international community and the Court work tbge to ensure that all appropriate means

for bringing other perpetrators to justice are ti3&d

This may have several causes. First, war crimesisuially not isolated, therefore with one
case there are several accused which leads to dbadses to be triélf. Second, war crimes
procedures require special knowledge of internatidaw, international jurisprudence and
special application of national law in conjunctianth international law. In addition, the
primary and secondary sources may be difficultdcess, either because physically they are
hardly available (with internet this obstacle see¢mbe gradually decreasing) or because of

language problems.

Third, war crimes procedures tend to be expensia tame-consuming: because of the

distance in place and time between the place ofptbeedure and where the crime was
committed, evidence is difficult to reach, withesdige far away and often don’t speak the

language of the place of the procedure, for moesn thne reason cooperation with other

states’ authorities is necessary and thus the pdiogs are dependent on the cooperation of
the state oflocus delicti Due to especially such and similar reasons mads difficult to

imagine why a judge would be hesitant to have acnare case.

Although, due to the acceptance of internationalattes in the national legal order,

prosecutors and judges are technically applyingpnak law during the procedure, they are, in

"1 See Ferdinandusse (2006), p. 95.

92 5ee also Kirs (2012), p. 19.

03 See Paper on Some Policy Issues Before the Gffittee Prosecutor, ICC, September 2003, p.3, deilat:
www.icc-cpi.int/NR/rdonlyres/1FA7C4C6-DE5SF-42B7-882
60AA962ED8B6/143594/030905_ Policy Paper.pdf. (lésited on 10 January 2012).

%04 Domestic procedures also allow for trying lowenkiag perpetrators as well. See Kirs (2012), p. drtd
Eszter Kirs, Challenges in the post-genocide Rwaadarding criminal accountability, in: 5/2 Miskalournal
of International Law (2008) 28-34, p. 31.
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the end, in need of specialized knowledge of irggomal law. It is not enough to find one’s
way around the Geneva Conventions or other relevatgrnational treaty only, the
prosecutor/judge also needs to know the correspgrderature, international jurisprudence
and other related international norms in order ftecéively deal with war crimes cases or

international crimes in general.

Coming back to an earlier example, in order for@spcutor/judge to understand the principle
of proportionality in humanitarian law, it is noh@ugh to read Additional Protocol I, but
he/she needs to know the development of the law, ekistence or non-existence of
corresponding customary law, etc. Therefore, prnases/judges require specialized training
in international humanitarian law and internatiooaiinal law in order to conduct effective

and high standard national criminal proceedingsuich matters®

Moreover, trying a war crime case is not necessaimotivating factor for the judge. It

usually does not assist in his/her career, andusecaf the legal specificities and the length of
the procedure, it does not help much the statisticjudged cases. Being an expert in
international law or war crimes cases does nofhitie judge further in his career path nor is

he/she compensated in any other way for takinguah a difficult task.

The question gets even more complicated when itesaim trying own nationals or nationals
of a friendly or powerful nation. In such casesitzd! considerations also come in, and the
prosecutor may well decide to drop the chargegherjudge may try to find reasons for
excluding the criminality of the accused. Even deratc states have these considerations,
and, as history has shown, they are not betterrasegeution their own people than non-

democratic countrie¥®®

A comparative analysi¥ of behavior of national judges has shown that ¢sdare reluctant

to apply international law if they consider thatisttwould injure national interests.

% Regarding a need for international law trainingjémiges/prosecutors, see Mettraux (2006), p. 371.

% For an analysis of ,minimalism and selectivity” wr crimes cases by national judicial authoritisse
Ferdinandusse (2006), p. 89-98.

07 Eyal Benvenisti, Judicial Misgivings Regarding #eplication of International Law: An Analysis of
Attitudes of National Courts, 4 European Journallmfrnational Law(1993), p. 159. (Quoted byEyal
Benvenisti, Judges and Foreign Affairs: A Commemtthee Institut de Droit International's Resolutiom ‘The
Activities of National Courts and the InternationBelations of their State', in: 5 European Jourofl
International Law (1994), 423-439, p. 424).
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Recognizing the problem of independence of natiopalts when dealing with international
law, the Institute of International Law adopted asBlution calling on national courts to
maintain their independence while interpreting apglying international law, determining
the existence and content of international lawhkotaty and customary or when deciding

about the adjudication of a question related toettercise of the executive pow&r.

The consideration of prosecutors and judges is itapt because the success of a national
process depends on them. Prosecutors may tendpoatharges based on alleged lack of
jurisdiction, the denial of the international lawatacter of the crimté® or simply trying to
extradite the person instead of prosecuting himektivally, and judges by putting restrictive
interpretation on jurisdictional issues, or apptymrdinary crimes instead of the international

crime.

Some states acknowledge these difficulties and nada@sures to overcome them. Many states
concentrate war crimes procedures to one bencmeispecific court, hire experts to advise
them on international law matters and systemayicadillect material and documents on
international law for their own consultation andeuinfortunately, none of these measures
have been taken in Central European countriesinggrosecutors and judges with a difficult
task which they have to sort out themselves.

Nonetheless, when confronted with the issue of laickreparedness of the judiciary to try
war crimes cases, states simply shrug their shmilded refer to the independence of the
judiciary saying there is nothing they can do. Wb one questions the independence of the
judiciary, it has to be noted that preparing araintng judges to stand the difficult test of
trying war crimes requires state intervention imgnéields and is also state responsibility. It

needs money for training, determination and furasltocate personnel for these special

%% Unfortunately this is also true in the EU larsusdomestic law relationship. For the relationshipween
domestic courts and the Court of Justice of the 8¢, Varga Csaba, Jogrendszerek, jogi gondolkodisasr
europai egységesiilés perspektivajaban — Magyagégdearopai Unids 6sszefiiggésben (Legal systemal leg
mentalities in the perspectives of the Europearnfithtion — Hungarian overview — in a European Union
context), Szent Istvan Tarsulat, Budapest (2009)148-150.

%9 |nstitute of International Law, Resolution adop@dthe 66th session in 1993 in Milan: ,The Aciist of
National Judges and the International Relations tbkir State”, available at: http://www.idi-
iil.org/idiE/resolutionsE/1993 _mil_01_en.P@ast visited on 27 January 2010).

*1%This is exactly what happened in Hungary atBiezkucase, where Prosecution did not raise chargesnargu
that the acts in question did not constitute crimagginst humanity therefore prosecution is timedzhr
Remarkable, that the prosecution did not examirreditbit explain why it had come to the conclusibat the
acts were not crimes against humanity, it simpiyest so. See Municipal Prosecutor’s Office, NF 272d10/1
and Public Prosecutor’s Office, NF. 10718/2010/6dr an analysis, see Varga R. (2011).
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cases, adoption of internal measures to assign cas#s to specifically trained judges and

forming an environment that makes it motivatingdgudge to try such cases.

States which have a more responsible attitude amdhais more experienced in such trials
have established exclusive competence for suctscéiseGermany, it is the office of the

federal prosecutor that is competent for proseanutio Belgium the federal prosecutor, in

Netherlands a special unit was established forgmuason. It is not enough to assign one
specific body but it must also be ensured thanéchipersonnel are ready to accept the
assignment. This is what is mostly lacking in CaihEuropean states. While in Hungary the
Metropolitan Court and the General Public Prosachss exclusive jurisdiction, in many

cases there has been no judge or prosecutor whiol Wwaue felt trained enough even to speak
at an IHL conference. This negligence obviouslistes something about the system, not the
individual judges or prosecutors. And this bringshack to the responsibility of the states to

ensure effective prosecution of grave breachespgation under international law.

Judges are often reluctant to apply internatioaal tirectly, because they feel that it is a
body of law that is distant from them, and over athithey have absolutely no influence
through their precedents or interpretative decsigxthough it may well be understood that
it is more convenient to move in the framework alivknown domestic laws, on the other
hand it has to be noticed that national judges efr significance for international criminal
law through their cases. It must be noted thatnatijurisprudence can count as a factor in
the formation of customary law, and internation@hunals may also draw examples from
national cases. The ICTY has, for example, refem@chational cases several times.
Furthermore, courts that do apply international tam be part of a dialogue on experiences

and lessons learnt and can thus contribute to ethens’ efforts.

Effective implementation also requires that coumterpret national law in conformity with
international law. This is the so-called principdé consistent interpretation, and it has
become, it seems, a general principle of ¥iThis principle assists in reaching that national
law does not put obstacles on the application dérivational law. The Hungarian

Constitutional Court in its decision of 1993 alstkrowledged this rule by saying that “the

*LICTY, Trial ChamberTadic 7 May 1997, papa 642., refers to the judgmenhefrrench Cour de Cassation
in theBarbie case, and ICTY, Trial Chambétirundzijg 10 December 1998, para 194, refers to Britislitamj
courts. See Ferdinandusse (2006), p. 111.

*12 See more on the principle of consistent interpiataat Ferdinandusse (2006), pp. 146-153.
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Constitution and domestic law must be interpretedai manner whereby the generally
recognized international rules are truly given effé'® In order to exercise this rule,

however, judges have to be aware of the rulestefnational law.

Serious errors in domestic procedures can mostapiptbe cited from many countries. In
Hungary, the Supreme Cotlt thought in theKorbely casé' that the interpretation of
common Article 3 of the Geneva Conventions showddbawn directly from Additional
Protocol IP*°. What makes this already serious misinterpretatiorse is that this was opined
in connection with events that happened in 195&rbeAdditional Protocol Il was adopted.
Eventhough it does occasionally occur that a trestinterpreted or clarified in light of
documents adopted later, confusing the scope olficagipn of Additional Protocol Il and
Common Article 3 is a serious mistake given thathbthe Commentary to the Geneva
Conventions'’, and both legal literature and state practice mapeatedly manifested that the
scope of application of the two instruments aréed#int. Although the Supreme Court later
corrected this reasonin§, it gives us an insight on how much judges in aimrtcases
understand international 1&W. As Péter Kovacs notes, “the interpretation ofaamerior
treaty on the basis of posterior treaty is hardly reconcilable with the principlé effet

intertemporel’>%°

Evenmore, the European Court of Human Rights ragtshtion that the Hungarian courts
interpreted the notion of crimes against humanitp & retroactive effect in that they referred
to, among others, the ICTY Statute and the ICCu8tafor a definition of crimes against
humanity — documents that did not exist in 1956.atidition, Hungarian courts did not

consider all elements of crimes against humanipliegble in 1956, specifically whether the

*3 Hungarian Constitutional Court, Decision 53/1993 QOctober 1993).
14 For an analysis of the 1956 volley cases, see $atadfmann, Individual criminal responsibility farimes
committed in non-international armed conflicts —eTHungarian jurisprudence on the 1956 volley cases,
Stefano Manacorda, Adan Nieto (eds.): Criminal LBetween War and Peace: Justice and Cooperation in
Criminal Matters in International Military Intervéans, Cuenca, Castilla la Mancha (2009) 735-753.
*1> Decision of the Supreme Court in the cas@ésfos KorbélyBf.V. 1344/1998/3.
*1® The qualification of the 1956 revolution was sesly discussed within the Hungarian legal literatuee
Bruhacs Janos, 1956 a nemzetkdzi jogban, in: Taamyok az 1956. évi forradalom és szabadsagharc 50.
évforduldjara, Antal Adam - Ferenc CseresnyésvalsiKajtar (eds.), PTE Allam-és Jogtudoomanyi K&xégs
(2006).
*17 (...) the Protocol only applies to conflicts of artain degree of intensity and does not have ex#utl same
field of application as common Article 3, which &pp in all situations of non-international armeahftict.”
Commentary to Additional Protocol II, p. 1348, pdrki7.
*18 Decision of the Supreme Court, Revision Panel, Bfv207/1999/5.
1% For an analysis of the Korbély case and the legalr made by the Supreme Court, see Péter KovAcs,
g(zgarbook of International Humanitarian Law 1999)\&) T.M.C. Asser Press (2000), pp. 375-377.

Ibid, p. 376.
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attack formed part of State action or policy oraoividespread and systematic attack on the
civilian population. Therefore, in addition to othreasons, the Court held that Hungary was
in violation of Article 7 of the Convention.

In Estonia for instance, there is hardly any case-lthe only ones existing are related to
genocide and crime against humanity committed leyShalinist regime. Here retroactivity

guestions appeared, because the acts were cominétegen 1941 and 1949, however, the
guestion whether these acts were considered crimatarding to general international law at
the time was not analyzed by the national courtscofnmon characteristic in Estonian
national courts typically seems to be a lack of videdge of international law and

international case law, which resulted in that jlgments are “loftily worded and open to

attack”>%!

Finally, legal correctness is only one aspect otpedings in international crimes, but ,[n]ot
only legislators and authors of constitutions néedoe culturally open, given that they
formulate the human rights and the criminal lawjscithereto. Criminal judges must also be
culturally open so that they can assess the peatpedrand victims in criminal proceedings

arising from typical cultural conflicts equally?

Although it can be argued that the “insertion ofaaih dedere aut judicarprinciple into these
treaties testifies to the strongly held belief bé tinternational community that States are
sufficiently equipped to adequately address int#wnal crimes through the exercise of
universal jurisdiction®®® it must also be examined whether those applyhey law are

equipped enough to proceed in a case concerningnmaes, especially in Central Europe.

Namely, effective war crimes procedures also reqgthe knowledge, experience and often
the language skills of the members of the judiciaBxtensive literature and legal

commentaries are regularly only available in lamgsa foreign to the prosecutors and

%21 See Estonian participant at the conference ,Thie Bbthe Judiciary in the Implementation of Intatinnal
Humanitarian Law”, Budapest, 2007. Presentatiofilerwith the author.

%22 Otfried Hoffe, Moral Reasons for an Intercultutdiminal Law. A Philosophical Attempt, in: 11/3 Rat
Juris, Blackwell Publishers, Oxford (September )988-27, p. 216.

2 Ryngaert (2006), p. 53.
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judges>®* This is an important aspect since lacking suclouess one cannot really talk

about effective application.

In Central Europe, although international humaratataw and international criminal law are
often taught as an optional subject, neither o¢happears in the training of judges in the
region. The basic sources are not to be foundenlibrary of the courts or only in foreign
languages. Therefore it would be illusory to sat firosecuting war crimes is not dependent

on the will of the state and its sacrifice in terofiginancing, personnel and training.

In addition, the question is always raised, eslgdgy judicial training institutions, whether
this is a relevant topic today. There may be twewaars. First, repression of grave breaches
and war crimes is an international obligation, dpective of the present political context or
other considerations. States taking their inteamatii obligations seriously cannot be accepted

to neglect their obligations for considerationgoimfort or short-sightedness.

The whole point in the system of obligation to ex® is on the one hand that states adopt
such measures already in peacetime, on the othel, tzat all states comply with it, because
only this could lead to an end of impunity. Thisesdaot mean that a state “prepares for war”,
as many government functionaries put it, but ihalg a comprehension of the internationally
accepted belief that war crimes violate the basiacjples of civilized nations to such an
extent that no state can turn a blind eye on ihe @ay to do it is making our own system

capable of sanctioning war criminals.

In addition, it is far from true that punishing wearimes is an irrelevant question today.
Soldiers of all Central European states particgh@temulti-national missions in Afghanistan,

Iraq, Kosovo and other similar contexts, in sitoasi where international humanitarian law
was applicable. This makes it even timelier to dedy to proceed in cases of violations. It is

also known that many states already had problemsh s@s looting, seizure of cultural

24 The commentaries to the Geneva Conventions anddbéional Protocols, and commentaries to the Rome
Statute of the International Criminal Court areide only in French and English, and some otheglages,
such as Spanish, Russian or Chinese. As many @idiges and prosecutors in Central Europe do nstenany

of these languages, they have a very limited resotirey can work with. The same is true for thésprudence

of international tribunals. When the author as lleg@viser of the ICRC Regional Delegation in Budspe
organized a meeting for judges and prosecutors f@antral European countries in 2007, it was already
difficult task to find participants who speak Emsglior French, and those who finally attended thetimg
admitted that the prosecutors or judges who woelddsigned such cases do not speak any other gnthen
their mother language.
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property and illegal trade with cultural properitycan thus not be closed out that procedures

related to war crimes may arise.

(i) Domestic courts’ attitude towards universal jurisdiction

“Imperfect justice may be preferable to no justitell.” °*

As already outlined above, international law gelerdacks effective enforcement
mechanisms. One of the few mechanisms that do woddiminal prosecution. When an
international crime is prosecuted in the name efititernational community, we first think of
international tribunals as the forum. At the same} prosecution by national courts can also
represent prosecution in the name of the internaticommunity. A tool to make this work is
universal jurisdiction, where, although prosecutisrcarried out in a national forum, it is

done representing the interests of society atriteriational levef®.

At the same time, one of the obligations least d@dwith in the Geneva Conventions is the
obligation to prosecute and punish perpetratorssefious violations of international
humanitarian law, irrespective of the nationalifytiee offender. Although the obligation to
exercise universal jurisdiction is not expresslyned, it is clear that the obligation to search

for and prosecute in fact means that states argenbio exercise universal jurisdictfh

We must admit, however, that it may not be entidgar at first glance what the text of the

Geneva Conventions exactly means:

“Each High Contracting Party shall be under thegattion to search for persons alleged to
have committed, or to have ordered to be committedh grave breaches, and shall bring

such persons, regardless of their nationality, fleefts own courts. It may also, if it prefers,

2> Ryngaert (2006), p. 65.

%6 5ee Abi-Saab (2003), p. 597.

2 See Commentary to GC |, Article 49 para 2. See \Alsdgewood (2000), p. 396. or see Report of thieed
Nations Fact Finding Mission on the Gaza Confligluman Rights in Palestine and Other Occupied Arab
Territories”, A/IHRC/12/48 of 15 September 2009,514, at 1648. It must be added that despite thar cle
wording of the Geneva Conventions, some authois ciestion or hold it debatable whether universal
jurisdiction for grave breaches is an option oobhgation. The vast majority of writers argue thi@s is a clear
obligation. See: Brown (2001), p. 385; Randall @Q&. 790, or see Géraud de la Pradelle, La campét
universelle, in: Ascensio-Decaux-Pellet (eds.), iDhaternational Pénal, Editions A. Pedone, Pa2800), p.
914. The confusion around the obligatory naturaro¥ersal jurisdiction for war crimes may stem froime fact
that in case of certain other crimes, universasgliction is offered as a possibility by internaéd law. This is
the case for instance with piracy.
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and in accordance with the provisions of its owgidition, hand such persons over for trial to
another High Contracting Party concerned, provisech High Contracting Party has made

out a prima facie casé”®

To be more precise: what does ,search for” examlyer>° does it cover the requirement to
search in the territory of the state or does itetathe whole world?° The first approach
seems logical and realistic, as supported by mariters®>! moreover, this approach is the
one corresponding to the aim of universal jurisditt not to let perpetrators hide between
state boarders. This approach would then meanirthedse such a person is present on a
state’s territory, the state is bound to searchtlics person and bring him before its own
courts. The ICRC Commentary to the Geneva Convesitadearly states that ,[a]s soon as
one of them [i.e. a state] is aware that a persoitsaterritory has committed such an offence,
it is its duty to see that such person is arreateti prosecuted without delay?® Neither the
text of the Conventions, nor the Commentary attadinether conditions to the exercise of
universal jurisdiction, therefore the obvious caisobn is that the drafters of the Conventions

did not actually want to attach any more conditions

Universal jurisdiction is, at the same time, oft@en as a dangerous phenomenon interfering
with state sovereign®y® and politics, threatening politicians and deveigpa tyranny of
judges. Henry Kissinger warns that “[tlhe danges lin pushing the effort to extremes that
risk substituting the tyranny of judges for thaigolvernments; historically, the dictatorship of
the virtuous has often led to inquisitions and ewgigh-hunts. (...) When discretion on what

crimes are subject to universal jurisdiction andowto prosecute is left to national

%8 Geneva Conventions, Articles 49/50/129/146 respelgt

2 Although theaut dedere aut judicare@bligation could be seen as equal to the obligatib exercising
universal jurisdiction, many writers make a difiece between the two: a[it dedere aut judicafeshould be
seen as a second layer that could be added torsaiarisdiction. The treaty rule @fut dedere aut judicare
would transform it [universal jurisdiction] into ambligation to prosecute or extradite. Thus, thie raf aut
dedere aut judicaréound in treaties was nger seuniversal jurisdiction. Indee@dut dedere aut judicareas a
conventional arrangement, could be created by ielihmumber of States over a crime that did notifyuas an
international crime under general international,land hence was not subject to universal jurisatictiOpinion
of Georges Abi-Saab, in: : Institute de droit intgtional , Annuaire, Volume 71, Tome Il, SessiorCdaccovie,
2005 — Deuxieme partie Editions A. Pedone, Pari20p-210. M. Nyitrai also makes a difference anggests
that for an effective application of tlaeit dedere aut judicarprinciple, international crimes to which the afore
mentioned principle applies, should also have usalgurisdiction. See M. Nyitrai (2001), p. 27.

3% To demonstrate differences of opinions, see afsitut de droit international, Annuaire, Volumg, 7Tome
II, Session de Craccovie, 2005 — Deuxiéme partiedbd A. Pedone, Paris, p. 208.

> wedgewood (2000), p. 396.

%32 Commentary to GC |, pp. 365-366.

%33 For a discussion on the relationship of univejsasdiction with the principle of sovereignty, sBernhard
Graefrath, Universal Criminal Jurisdiction and ametnational Criminal Court, in: 1 European Jourpél
International Law (1990), pp. 72-75.
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prosecutors, the scope for arbitrariness is widdeed. (...) The doctrine of universal
jurisdiction is based on the proposition that thdividuals or cases subject to it have been
clearly identified. (...) But many issues are muclguer and depend on an understanding of
the historical and political context. It is thiszfiiness that risks arbitrariness on the part of
prosecutors and judges years after the event atdbéitame apparent with respect to existing
tribunals.®®* Belgium, for example, stated in 1990 in its obaéion to theDraft code of
crimes against the peace and security of mankthdt “it must be recognized that the
principle of universal punishment is not the idsalution in respect of international crime;
that is so for the two following reasons. (...) Hysthere has always been some opposition to
universal punishment because it makes nationalnals responsible for judging the conduct
of foreign Governments>®

Another danger usually seen in universal jurisdittis the risk that it becomes an instrument
in the hands of developed countries to exercis®denm form of colonialism over developing

countries.

The neo-colonialism argument was also raised irdéimte between the European Union and
the African Union, which is described in the AU-HEtkpert Report on the Principle of
Universal Jurisdiction*® Since the points raised by both sides perfectiyatestrate the usual
arguments — counter-arguments raised around uaiverssdiction, and many of the findings
of the Report provide a general overview of thdesiaf proceedings based on universal
jurisdiction in European and African countres, atraduction to the main points seems

useful.

The roots of the debate were the practice of Eumostates in investigating and prosecuting
war crimes, crimes against humanity and genocidedan universal jurisdiction against
numerous accused of African origin — many of theesamentioned in the present study. The

African Union, acknowledging the need to end impynieared the abusive application of

34 Henry Kissinger, The Pitfalls of Universal Jurisiitin, in: Henry Kissinger, Does America Need adfgm
Policy? Toward a Diplomacy for the 21st Centuryn&n and Schuster, New York (2001), pp. 280-281.

3% See Belgium, UN Doc A/43/525. p. 24. It is now Wmothat it was this very state which became onthef
pioneers in applying universal jurisdiction and first state which had to revise its legislation wmiversal
jurisdiction after realizing the political unsustability of applying such jurisdiction without ariiyk with the
forum state.

%3¢ Report of the AU-EU Technical Ad hoc Expert Graupthe Principle of Universal Jurisdiction, Counil
the European Union, 8672/1/09 REV1, 16 April 2008réafter AU-EU Report).
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universal jurisdiction which could endanger intdimaal law>3’ Hence, the African Union’s

Commission on the Abuse of Universal Jurisdictieguested that a meeting is arranged
between the AU and EU to discuss the matter. Cargsdly, two meetings were held in 2008

which resulted in the issuance of the Expert Refdre Report was prepared by independent
experts tasked by the AU and EU and reflected tthieomne of the experts’ analysis and not
those of the AU or EU.

The Report seeks to strike a balance between thelyviaccepted rationale of universal
jurisdiction and its allegedly abusive applicatidfirst, it clarifies the link between the
concept of universal jurisdiction and that dedere aut judicargrinciple by indicating that
the obligation to empower states’ organs with ursakjurisdiction is a logically earlier step
than exercising thaut dedere aut judicar@rinciple. Hence, says the Report, “[i]t is only
once (...) competence [to exercise universal jurtgmh¢ has been established that the
guestion whether to prosecute the relevant conducto extradite persons suspected of it,
arises.”®® As the Report points out, tteut dedere aut judicarerinciple can not only be
applied for universal jurisdiction, but to otherrfts of jurisdiction as well. Finally, the Report
notes that due to these two obligations, Statesnarenly obliged to vest their authorities
with universal jurisdiction, but once this is dortegy are also obliged to exercise this

jurisdiction by either prosecuting or extraditifgetgiven casg*®

The Report also highlighted that African statesensdso making serious efforts in exercising
universal or other forms of jurisdiction or altetima systems to fight impunity. Although no
universal jurisdiction case had taken place in Affigcan Continent, numerous states tried
persons for serious international crimes based roimary jurisdictions, using alternative
systems like truth and reconciliation commissionshe gacacasystem, or referred cases to

the ICC — all in an effort that perpetrators fadeninal justice>*

On the side of EU practice, the Report underliried &s of the time of the report, only eight

states had initiated proceedings based on univgusaldiction, involving suspects from

3 |bid, Background, para 2.

>3 |bid, para 11.
39 bid, para 11.
4% pid, para 20.
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various states and geographic regions, out of wbitl less than half are Africalt. At the
same time, the majority of the cases had been miisc®d based on various reasons,

including immunity >*?

Regarding the specific AU and EU concerns, theifigsl of the Report held that although
African states supported the notion of universaisfliction, they would need institutional

capacity-building to be able to exercise it. Africatates find that universal jurisdiction

exercised by European states are targeted maimynsigAfrican accused, and already the
public issuance of indictments and warrants ofsarege intimidating against those states,
evenmore, the fact that officials of African statee tried by European jurisdictions evokes
memories of colonialism. At the same time, the avatof the Report raise attention to the fact
that the number of African suspects is only a pathe overall cases of universal jurisdiction,
and the number of cases which resulted in an imdiot, let alone trial and conviction, are

exceptional, in most cases because of immunity.

They also point out the independence of the judicithe limited EU competence in matters
of universal jurisdiction, the need that criticismgainst application of universal jurisdiction by
European states be backed up by an expressiomabiviingness from African states to
exercise jurisdiction — with European states haypngposed their technical assistance. The
Report also reminds that although in many casegaifrstates requested extradition of their
nationals from European states, such requests bad Henied due to uncertainty about

humane treatment and the availability of fair tifathe given statg®®

The recommendations formulated by the experts algieflect the answers to the concerns
raised by the African Union and European Union eefipely. They call on AU member
states to adopt legislation to allow them to tryspes accused of serious international crimes,
to ensure adequate treatment of detainees andritdiguarantees, and to appoint judicial
contact points with Eurojust. However, most of tleeommendations are addressed to
European states. These include the observanceiewidly relations during decisions on

proceedings, the need to refraining from publiccididitation and stigmatization and to

*! These cases are concerning events that had hapipeAtghanistan, Argentina, Boshia-Herzegovinair@h
Chile, Cuba, El Salvador, Iran, Iraq, Israel, Go@ka, Mexico, Peru the United States of Americahdkistan,
Mauritania, Morocco, Democratic Republic of the GonEquatorial Guinea, Central African RepublicteCd

d’lvoire, the Republic of Congo, Rwanda, SurinanumiSiaand Zimbabwelbid, para 26.

%42 |bid, para 26.

*3|bid, paras 39-45.
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respect the presumption of innocence, the needbs®ree immunities as prescribed by

international law, the need to give primacy to tleitorial state to prosecute as a matter of

policy.

Last, certain recommendations are institutionahaiure, namely the recommendation to
appoint a minimum level of judges to deal with wasal jurisdiction cases and to adequately
train prosecutors and judges, the need for furth@ogue between the EU and AU on the
guestion and the need for furthering capacity-bogdneasures of African states with the

assistance of the EU and its member stifes.

Summarizing the present author’s reflections onfitndings of the Report, the Report seeks
to respond to the concerns and criticisms of bathss Neither of the arguments raised are
new, nor are the responses. What comes cleartis tivauld be unfair to say that European
states are concentrating on African cases. At éineestime, considering that European states
are also struggling with the technical, legal amdvricial difficulties of universal jurisdiction
cases, it is easy to understand why African stai@snot effectively deal with such

procedures.

Since, as the Report also pointed out, such cripniesarily cause harm in the state or area
where they had been committed, the best forumhi@mprocess would be the territorial state.
Therefore the most desirable goal would be to rélaahthe territorial state proceeds, and the
cooperation of the AU and the EU should concentrat¢his through cooperation, assistance
in capacity-building, sharing of information, anther similar measures.

At the same time, until this goal can be achietied,second-best option is proceedings based
on universal jurisdiction, which African statesakcknowledged. Although this undoubtedly
has political consequences, it is still a bettdutsmn than impunity. What is certain is that
states cannot rely on the ICC as a solution, gihenvery limited number of cases the ICC

can deal with.

As the Report also pointed out, the competencé@fBuropean Union is very limited with
respect to influencing the exercise of universatgliction by European States. As a matter of

>4 |bid, pp. 40-45.
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fact, taking judicial independence as a startinigtpohe influence of the states themselves is
also rather limited in this respect, namely on hgnwsecutors and courts apply universal
jurisdiction. Although politics has clearly influeed certain decisions on prosecution, our
belief should still be that the prosecutors andggsd are primarily weighing legal

considerations when assessing the cases. This kaidg it is clear that prosecutors and

judges will probably not want to stir up a hornetést.

Certain considerations, however, could be takem &gtount to decrease the perception of an
abusive use of the principle. The recommendationkeéping a low profile during
investigations in order to avoid stigmatizatiortlod accused and the nation especially in case
of an accused holding office merits attention. Tpaolding of communication on diplomatic
and other channels between the forum state aneitti@riality/nationality state also deserves
consideration. Although these measures are ratbeegural and may not substantially tackle

the problem.

A substantial solution can probably only resultnir@a multifaceted approach. Notably, we
must admit that the ideal solution would be if tbaitorial states could deal with the cases.
However, as the African Union also mentioned, mahyhese states would need capacity-
building so that they can address such a challekgeopean and other states and

organizations should assist and continue to assikts endeavor, it being a common interest.

In many cases the territorial state could still mabhdle the cases due to an ongoing conflict or
its very involvement in the commission of the aifies. In an ideal situation, the application
of universal jurisdiction should only come into yplia such instances, and not necessarily by
European states. Feelings of neocolonialism mayebg intensive if other African states
would also proceed based on universal jurisdictidns could also be practical due to their
proximity to the territorial states and their bettederstanding of the political, cultural and

other contexts of the area where the crimes had t@mmitted.

Whether an international body should monitor suadce@dures could be questionable. Such
an idea was raised at the Assembly of the Africaroblin July 2009. The States adopting the
Decision felt the ,need for an international regofsg body with competence to review and/or

handle complaints or appeals arising out of abfisleeoPrinciple of Universal Jurisdiction by
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individual States™ The existence of an international body reviewihg decisions of

domestic prosecutors or judges could seem to bmteusion into their independence and
could raise issues of state sovereignty. In cask dacisions are violating international law,
they can be handled in front of already existinglibs, such as the International Court of
Justice or, less likely, in case the violations ldoconstitute violations of human rights, in

front of regional human rights bodies.

Regional international bodies, such as the Euroftaon or the African Union, could play a

role — with limited competence, however — in agsistooperation among states, exchanging
best practices and common problems and continuiglague among each other. Such role
would be restricted to enhancing cooperation rathan having a say in substantial issues,

these being state competences.

Viewing the main points of the AU-EU debate, anthsidering the possibility of biasm of
domestic judges and the neo-colonialism argumeahyntonsider that the ICC is in a better
position to handle such cases. However, as weseél below, neither of these arguments is

convincing enough to make universal jurisdictiorsalbte>*°

Considering the freedom of the
judiciary from the executive powers in all civildestates, the judges, even if exercising
universal jurisdiction, will have to carry out tleeproceedings within the strict framework
provided by international and national law. Theref@aising the possibility that foreign
judges will be driven by political motives is quiesing their independencé’ At the same
time, to see the ICC as a solution to this probigran approach that completely looses the

point of the concept of universal jurisdiction.

Bringing this in connection with the colonialismgament, we discover that while universal
jurisdiction gives a possibility to all states, luding developing countries, to exercise
jurisdiction, the ICC may be more influenced by eleped countries through funding, the
election of judges, substantive and procedurakraled in many other ways. Moreover, there
may be situations where the ICC is not willing togecute certain crimes - either due to the

“insignificance” of the case or due to political nsiderations -, consequently exercising

¥ Decision on the Abuse of the Principle of Univétsaisdiction, Doc. Assembly/AU/11(XIIl), para 5.
*¥® Eor arguments against the ,colonialism” approaele, Brown (2001), p. 391.
47 A discussion on the possibility of eventual poki influence on judges will be discussed in Chapie 3.

(iv).
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universal jurisdiction may be the right and onlyoie>*® Finally, it must be noted that
universal jurisdiction is a generally accepted lexpacept laid down in various international
treaties, among them the universally ratified Gen€wenventions.

Similarly to how prosecution by the ICC is complenay to prosecutions of national courts,
prosecution based on universal jurisdiction is rofseeen as complementary to ordinary
jurisdictions>*° This means that states with an ordinary jurisdiwil link would be required
and practical to exercise jurisdiction in the fiptce, while prosecutions by other states based
on universal jurisdiction would only step in shodliet state primarily concerned not be able
or willing to exercise its prosecutorial powersisTalso means that should the concerned state
later decide to take on the case and with the guesie that a fair and impatrtial trial can be
expected, an extradition by the state exercisingausal jurisdiction would be desirable to the
concerned state. This mechanism may serve a simpilgpose as the complementarity
principle of the ICC: the possibility of anotheat& punishing based on universal jurisdiction
may have the effect that the concerned state ratimyses to initiate prosecution itself than

letting another state do it.

At the same time, states usually prefer to prodeesed on traditional jurisdictions as opposed
to universal jurisdiction. To see advantages asddliantages of certain jurisdictional bases,

it is worth going through the grounds of jurisdictipossible in case of a domestic procedure:

() jurisdiction based on theationality of the offenderin this case the state may
prosecute because the object is to defer futudatioos, or because in the long run it
is advantageous to show that the state is comntitédinging perpetrators to justice.

In addition, since the offender is a national af Htate, probably no extradition issues

arise. On the other hand, the trial may be easdy towards the offender;

(i) jurisdiction based on theationality of the victimThe presence of the victim and
easy availability of his/her testimony makes sudld easier, and it is a reassurance
for the victim to see justice done so close andtnpwebably in a way that is

sympathetic to him;

%8 See Report of the United Nations Fact Finding Mis®n the Gaza Conflict: ,Human Rights in Palestimd
Other Occupied Arab Territories”, A/IHRC/12/48 of $Bptember 2009, p. 515. at 1654.

%9 See opinions of Georges Abi-Saab and Theodor Mémommstitute de droit international, AnnuairepMme
71, Tome I, Session de Craccovie, 2005 — Deuxiparée Editions A. Pedone, Paris, p. 207 and 211.
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(iii) jurisdiction based on théeerritory where the act was perpetratetthe trial at the

locus delictimakes the collection of evidence, testimonies;easy

(iv) jurisdiction based on therotective principlei.e. when the act endangers national
security or basic state/government function. Is ttase collection of evidence may be
difficult given that the crime was committed abro@mtherwise it would be the
territoriality principle), but it would be importarior the state in its own interest to
prosecute the case and also to show to its cititeatst is capable of defending state
security from hostile acts. Difficulty may arisetife state of the perpetrator also has

an interest in the case;

(v) jurisdiction based onniversal jurisdiction this is where the trial procedure meets
the biggest hurdles: collecting evidence is difiand costly, it is often politically
difficult for the state; here the motive is to net anyone who had committed such
acts be unpunished® Although it is demanding for a state to exercisgversal
jurisdiction, this is the “last resort” in the decof domestic prosecutions, before

international prosecutions would take place.

Since universal jurisdiction is one of the mosttested and least complied with obligation,
its examination deserves a detailed analysis. Tlewing pages elaborate on different
aspects of universal jurisdiction and how statesiaternational tribunals interpret and apply
the treaty provisions and the corresponding custpmaes. Certain procedural elements are
also examined due to their direct consequence witda application of universal jurisdiction
or on a restrictive interpretation. The sub-chafi#ows on to discuss eventual conflicts with

basic guarantees and certain practical hurdlesglitis application.

Conditions often linked to the exercise of univepsasdiction

State law and practice usually reflects two undedings of universal jurisdiction: one
applies universal jurisdiction without restrictioribe other puts some kinds of restrictions to

it. In the verbatim interpretation of the Genevan@entions, it is an obligation on all states to

0 5ee Wedgewood (2000), p. 394.
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exercise jurisdiction if a grave breach of the Gamtions has been committed, irrespective of
the offender, the place of the act and the vichiemce, such a jurisdiction is fully universal. A
narrower / more restrictive application of the ghtion stipulated in the Geneva Conventions,
although at times legally questionable, is to lalstate’s jurisdiction to certain conditions:
such as the perpetrator having legal residencldnstate or the act having a link with the

given state’s interedt.

Many states, however, establish their own jurisdictwithout conditions, the jurisdiction
being fully universal. Interestingly but logicall¢entral European states mainly do not apply
any restrictions. This is logical because thestesthave not yet tested their legislation in
practice and have not met the practical or politeadles that go with trying cases based on
universal jurisdictiorr>® Obviously typically those states have restricthdirt jurisdiction
based on either of the conditions mentioned abadwereavcriminal procedures were initiated
based on universal jurisdiction. It remains a goestvhether the constrained application of

universal jurisdiction in national law fully confmss to the Geneva Conventions.

A non-restrictive approach was taken first by S@aid Belgium as well, however, as soon as
they started handling cases, the courts startéddimg restrictions which were later reflected
in national legislation. The Spanish High CourB03 placed restrictions on the application
of universal jurisdiction for genocide in tii@uatemalan Generatase, whereby stating that
universal jurisdiction could only be exercised asibsidiary principle and the Spanish courts
could only have jurisdiction if there was a linktwiSpain, i.e. the victim is of Spanish
nationality or the perpetrator is in custody in @paThe case was brought to the
Constitutional Court by the claimants arguing thatestrictive interpretation of universal
jurisdiction under the law of 1985 violates thehtigf access to justice and the right of due
process in the Spanish Constitution. The Spanigmstiiational Court held that “[tlhe basic
aim of the principle of universal jurisdiction ie fchieve 'the universal extension of the
jurisdiction of states and their organs to deahwvaicts of interest to all, the logic consequence

of which is the competition between jurisdictions,in other words, the competition between

51 Such legislation is to be found for example inddain (Law of 1993 amended on 1 August 2003) and in
Spain (Article 23 of the Law on Judicial Powersl@B5, application of universal jurisdiction resteid by Law

of 4 November 2009. The amendment limits the laapplication to cases where (i) the alleged perpmasare
present in Spain, (ii) the victims are of Spanisttionality, or (iii) there is some relevant link ®panish
interests; furthermore, Spain can have no jurigmhcif (iv) another 'competent court or internaténrribunal
has begun proceedings that constitute an effedtivestigation and prosecution of the punishables’a8ee
http://www.cja.org/article.php?id=74last visited on 27 October 2011).

*2This is the case for example in Hungary, LithuaBistonia, Poland, Bulgaria or the Czech Republic.
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competent states”, hence, ,the sole limitatiom@ehe principle ofes judicata Article 23(4)
[of the Spanish Law on Judicial Powers of 19854kel$hes an absolute principle of universal
jurisdiction based on the particular nature (gsgviof the crimes prosecuted®® The
Constitutional Court thus established that therictgin of the High Court on the application
of the universal jurisdiction contradicts the pipie of universal jurisdiction, annulled the
decision of the Supreme Court and sent it backéoitvestigating judge. The new law of

2009, however, reflected the opinion of the Spahigih Court.

The ICJ also dealt with the question of restrictidm theArrest Warrant casg*. Although
the judgment itself was highly contested, separatel dissenting opinions involved
interesting lines of thought. Judge Guillaume egpeel in his separate opinion that
international treaties allow for subsidiary uniargurisdiction in case the accused lives on
the territory of the state in question. Judge Van Wyngaert, however, thought that Belgium
did not violate international law by issuing areimational arrest warrant against the minister
of foreign affairs of Congo at the time.

Cassese reminds that “one should not be unmindftiieorisk of abuse which reliance upon
the broader conception of universality may invol¥éis in particular holds true for cases
where the accused is a senior official, who, beeafishe possible exercise by a foreign court
of the universality principle, may end up being déred in the exercise of his functions
abroad (...). Nonetheless, it would be judicious fpoosecutors, investigating judges, and
courts of countries whose legislation upholds tingad notion of universality to invoke it
with great caution, and only if they are fully séd that compelling evidence is available
against the accused:® However, it is also true that in most cases usakjurisdiction was
applied in relation to “small fishes” who were prton the territory of the state as refugees
or asylum-seekers so their prosecution did notyealse issues for the foreign relations of
the stat&>®

Generally the aim of introducing restrictions isaoid that states are bound — due to a flood

of cases filed by the victims - to proceed in aeseof cases which have absolutely no relation

*3Rigoberta Menchu and Others v Guatemalan Govern@éitials, Judgment of the Constitutional Court, 26
September 2005.

%4 See Case Concerning the Arrest Warrant of 11 April 20@emocratic Republic of the Congo v.
Belgium) International Court of Justice (ICJ), 14 Febru209p2.

%5 Antonio Cassese, International Law, Second Edit@xford University Press (2005), p. 452

¢ See Ryngaert (2006), p. 53.
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to the given state, to proceed in cases wheredlegant (territorial or nationality) state is a
friendly state or given the relevant state’s ecoicoan political power, it would be highly

inconvenient for the forum state to proceed. Sihege is no international legal basis for the
introduction of such conditions or restrictionsedh factors seem to be the driving force

behind introducing them in national legislation.

At the same time, many writers agree that restmstiother than presence of the accused in
the forum state (a restriction which the Commentarythe Geneva Conventions also
acknowledge®¥’) would go right against the aim of universal jditsion, the aim of which is
exactly that somewhere a procedure be carried gaihst perpetrators trying to hide among
states. Any other approach would be contradictaryttie raison d’étre of universal

jurisdiction and would link it to “ordinary” cond@ns>°®

Trials in absentia

The exercise of universal jurisdictiam absentiais also a critical question partly because not
all states accept trial;n absentiain general, and partly because restricting exeras
universal jurisdiction to cases where the stateoigling the accused in custody is a principle
accepted by many national laws and many writers.i$fue raised in Belgium was whether it
was legal to exercise universal jurisdictiorabsentia Exactly this question was raised in the
Sharon and Yaromasé>®, where relatives of victims of the Lebanese refugamp filed
reports for ordering the commission of grave breaabf international humanitarian law. The
Court of Appeals in Brussels in its pre-trial seasstated that Belgian courts did not have
jurisdiction because the accused were not preseBelgium at the commencement of the
proceedings. The Court of Cassation found, on therdhand, that the absence of the accused
was not an obstacle to the proceedings, arguirtgthieaBelgian law referred to by the Court
of Appeals, the Preliminary Title of the Code ofiiinal Procedure, relates to ordinary
crimes, while it is not applicable to grave breacbé humanitarian law, as such crimes are
dealt with by a separate law. Still, the Court es€ation denied the case based on an absence

of nexus of the case with Belgium and an additiostadtacle of immunity in the case of

7 Commentary to GC |, pp. 365-366.

8 See for example Abi-Saab (2003), p. 601.

9 SeeSharon, Ariel, Yaron, Amos et Aut28/06/02 (Ct App Brussels), 12/02/03 (Ct Cass),
Procureur contre Ariel Sharon et Consorgl/09/03 (Ct Cass).
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Sharon. Belgium finally amended its law in 2003 imgkat least three years of legal presence

of the accused in Belgium a requirement for the@se of universal jurisdiction.

Many of the Central European states’ legislationndb hold absence of the accused as an
obstacle to the proceedingd.These states, however, have not yet carried ials trased on

universal jurisdiction so no practical experiereat hand yet.

Immunities

Another widely contested legal problem is the goesbf immunity of persons holding

official functions in universal jurisdiction casés

The International Court of Justice in tAerest Warrantcas&®® manifested that international
law ensures absolute functional immunity to theistér of foreign affairs currently holding
office, even in the case of an international crilhlbe Rome Statute of the International
Criminal Court, however, expressly closes out thenunity of state officials. Article 27 of
the Rome Statute states that even heads of sta@bens of government or members of
parliament are not immune from its jurisdiction,daneither national nor international
immunities can be obstacles to the jurisdictiorthef ICC>®® This is an obvious rule in the
Rome Statute, as it is mostly exactly such “bigds’ that the Court intends to try.

Although, given the principle of complementaritigist rule in itself does not oblige national
authorities in any way in their national procedurdsstates provide immunity to such
functionaires either while exercising ordinary ariwersal jurisdiction, the ICC could gain

jurisdiction over the case. Although the ICJ alsmdena difference between immunity in front

% Trials in absentiaare legally acknowledged in Hungary, Poland, Rdma@zech Republic and Latvia.
Absence of the accused during the proceedings mayr be an obstacle in Bulgaria, Slovenia, Lithaasmd
Estonia.

%51 For a discussion on immunities linked to the Pheicase, see David Turns, Pinochet's Falloutsdigtion
and Immunity for Criminal Violations of InternatiahLaw, in: 20/4 Legal Studies (November 2000) 588

*52 |nternational Court of Justicdhe Democratic Republic of the Congo v Belgidndgment, 14 February
2002.

%53 Article 27 of the Rome Statute: ,1. This Statutals apply equally to all persons without any distion
based on official capacity. In particular, officiedpacity as a Head of State or Government, a mewotba
Government or parliament, an elected representativae government official shall in no case exempieeson
from criminal responsibility under this Statuteymball it, in and of itself, constitute a grourat feduction of
sentence. 2. Immunities or special procedural nwlésh may attach to the official capacity of agmer, whether
under national or international law, shall not tfe Court from exercising its jurisdiction over but person.”
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of foreign domestic courts and international cqunkereby saying that immunity does not
bar prosecutions in front of an international trialicourt®, in light of the complementarity
principle this differentiation may have a differespect in the future.

The approach of national courts varied with respethe question of immunity. The national
court decisions rounded around the issues of diftethandling of immunityrationae
materiae and rationae personaeand with respect to former functionaires and &ctin

functionaires.

Perhaps the most well-known and most cited decisith respect to immunity was the
Pinochet-proceedings. Although the Pinochet-casmisstrictly a universal jurisdiction case
since Spain was rather relying on passive perdgnatisdictiorr® the findings of the House

of Lords in their decisions merit attention.

Briefly, the House of Lords first found that Pinethwas not entitled to immunity. Lord
Nicholls stated in this decision often named ‘Pimeicl’, that “international law has made
plain that certain types of conduct, including toet and hostage-taking are not acceptable
conduct on the part of anyone. This applies as ntoidteads of state, or even more so, as it
does to everyone else; the contrary conclusion avanhke a mockery of international

| aW”566

This was previously also stated by Lord Steyn: ‘deeelopment of international law since
the 1939-45 war justifies the conclusion that by time of the 173 coup d’état, and certainly
ever since, international law condemned genocutéyre, hostage-taking and crimes against
humanity (...) as international crimes deserving afniphment. Given this state of
international law, it seems to me difficult to miaim that the commission of such high crimes
may amount to acts performed in the exercise oftthetions of a head of state®”

*%41CJ, The Democratic Republic of the Congo v Belgidotdgment, 14 February 2002, para 61.

% David Turns argues that although one of the sigaite of the Pinochet-decision in the UK was that
immunity was not applied to a former head of stétenust be remembered that Spain did not applg tru
universal jurisdiction, but rather passive persitp@lrisdiction in the case. See Turns (2000), $38-589.

*®R v Bow Street Metropolitan Stipendiary Magistratel Others, ex part Pinochet Ugaif@000] 1 AC 61, p.
109.

%" R v Bow Street Metropolitan Stipendiary Magistratel Others, ex part Pinochet Ugaiftt998] 4 All ER
89, p. 945.
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Although the subsequent decision commonly refeteds ‘Pinochet 3’ also dealt with

guestions of double criminality, the most contreiar issue was still immunity. Certain
Lords held that unless the Torture Convention idetlian explicit exception from immunity —
which it had not —, Pinochet could claim immunit/teead of staté®. Other Lords held that

Pinochet could not claim immunity, but they différ@ how they reasoned for this. The first
group, consisting of Lord Browne-Wilkinson, Lordv@ke and Lord Phillips, basically argued
that immunity is contradictory to the purposes pplacable international law, notably saying
that the prime suspects for torture are state iaficand international law cannot provide

immunity to commissions of the very crimes it pingis®.

The other group, consisting of Lord Hope and Lortdtbh, concentrated on the argument that
the prohibition of torture was customary law, oiging any other rules, and the Torture
Convention prohibited torture under any circumsésnallowing no justification whatsoever,
and consequently torture cannot be the officialcfiom of a head of stat€. Finally, the
House of Lords removed Pinochet’'s immunity. Howewas a consequence of subsequent
developments, based on the observance of Pinodieg lunfit to stand trial, he left UK

territory and was released back to Chile.

As David Turns noted, the heart of Pinochet’s cmas that “if international law condemns
certain acts as criminal, how in logic can it tleso extend immunity for certain persons who
commit those same acts? Since many internationatesr are virtually by definition
committed expressly or implicitly by state authgrithe upholding of immunity for state
officials subsequently charged with those crimesild@ender the law toothles3’ Besides,

it must not be forgotten that “the doctrine of meral immunity for heads of state did not
conceive of such persons being charged with criaggsnst international law committed in
their own states, but was aimed more at shieldimgmt from prosecution for ‘common

crimes’.”®"?

The Pinochet-case, although the House of Lordssiecibinding only on the United

Kingdom, has had an important effect on legal timgkregarding the application of

%8 SeeR v Bow Street Metropolitan Stipendiary Magistratel Others, ex part Pinochet Ugaifte999] 2 All
ER 97 at 111 and at 122-130.

*9pid, at 114 and 169.

>pid, at 165.

*1 Turns (2000), p. 577.

"2 Turns (2000), p. 576.
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immunity. It did raise important questions of thi#edent sides of immunity and the extension
to which it could be applied to certain conductshpbited by international law. Several
opinions expressed during the House of Lords pieioge contested an absolute
understanding of immunity and undeniable had aecefbn subsequent domestic decisions.
As it was clearly summarized: “Whatever the refitits in the reasoning used by the Lords,
it seemed that what emerged is that “internati@nahes in the highest sense’ cannot per se

be considered as official acts®

Although the Pinochet-case is the most widely knothvere were several other cases that
raised the immunity issue. The French prosecutonec&o a similar conclusion in the
Rumsfelecase as the International Court of Justice. Theguutor closed the file and rejected
the criminal complaint filed by several human rggllGOs against the then former US
Secretary of Defence Donald Rumsfeld for allegetiite committed in Guantanamo Bay and
in Abu Ghraib detention facility, reasoning thae tMinistry of Foreign Affairs claimed
regarding diplomatic immunity, that “in applicatiaf the rules of customary international
law, approved by the International Court of Justibe immunity from criminal jurisdiction
of heads of State, heads of government and misisfeoreign affairs continues, after the end
of their functions, for acts carried out in theffi@al function, and that, as former secretary of
defense, Mister Rumsfeld must benefit, by extensfoom the same immunity, for acts

carried out in the exercise of his function&"”

The Brankovt-case in Bulgaria also demonstrated the controeersi immunity during the
exercise of universal jurisdiction. Brankéwwas a Serbian colonel, later general of the
Yugoslav National Army, who entered Bulgaria in 30 part of a Serb military delegation
on official visit. He was eventually arrested basmu the request of the Interpol, for
accusations of war crimes committed in Croatia9911, and for which he was convicted in
Croatia’®. The Sofia Court of Appeals ordered the releasethef colonel referring to

immunity under the 1969 Convention on Special MissT®.

>3 Brigitte Stern, Immunities for Head of State: W&o We Stand?, in: Mark Lattimer, Philippe Sarets(),
Justice for Crimes Against Humanity, Hart Publighi®regon (2003), p. 103.

> France, Prosecutor of the Republic at the TribdeaGrande Instance of Paris, letter to lawyeruhars of
criminal complaint, 16 November 2007. The source tbé quote is: http://www.icrc.org/customary-
ihl/eng/docs/v2_rul_rule157# VNaCkast visited on 29 March 2012).

°"> Seehttp://www.novinite.com/view _news.php?id=472(4st visited on 30 Marcch 2012)

5’ See Amnesty International report: ,Bulgaria — Emunity through Universal Jurisdiction”, issued 2009,
available  at: http://www.amnesty.org/en/library/asset/EUR15/00D02/en/2a3dec3a-e4df-49db-96b3-
dbf962400f9f/eur150012009en.pkist visited on 28 November 2010).
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A Dutch court in the first instance in thigoutersecase held that international immunities
posed no bar to prosecution for international csfiéln Italy, the highest court of appeal has
held that state immunity, an immuninationae materiag is unavailable in respect of
international crimes that violajes cogenssuch as war crimeé® In both cases the case

involved former state functionaires.

At the same time, other courts upheld immunitieschiSdecisions included the already
mentionedSharoncase and various other cases in Belgiimhe Kadhafi-case in Frarm&é
and cases concerning Rwandese suspects in°8pdine Danish prosecutor rejected a file for
prosecution ofCarmi Gillon, Israeli Ambassador to Denmark, former Head oh3et, for
alleged torture carried out under his assignmerh whe Security Services, saying that

diplomatic immunity overruled the obligation of therture Convention.

The German prosecutor also rejected similar comidailt rejected an application for
investigation against former head of state of Chihan Zemin for crimes against humanity
allegedly committed while in offic&? as well as against Ramzan Kadyrov, Vice-Presidént
Chechnya®,

Accepting such immunities in front of internatiorwurts/tribunals can also be contested in
light of recent legal history. Immunity of statenfitionaries was not accepted in the
Nuremberg tribunals, the very procedures that aem @s the basis of today’s international
tribunals and courts. Article 7 of the Nuremberga@ér states that the fact that the

perpetrator of the international offence was a hefadate or held government functions at the

"7 Wijngaarde et al. v Bouters@rder of 20 November 2000, District Court of Aerstam. The order was
guashed on other grounds by the Supreme Court @efpmber 2001.

3’8| ozang ILDC 1085 (IT 2008), 24 July 2008, Court of Caasa(passive personality jurisdiction).

¥ See complaints against Cuban President Fidel Galstiqi President Saddam Hussein, Ivorian Presiden
Laurent Gbagbo, Mauritanian President Maaouya (BitHAhmed Taya, Rwandan President Paul Kagame,
President of the Central African Republic Ange-¥étatasse and President of the Republic of CongasDe
Sassou Nguesso. A complaint filed against Yassafaf\rPresident of the Palestinian Authority, wismissed

on analogous grounds. See also AU-EU Expert Repo®t.

0S50S Attentats et Béatrice Castelnau d’Esnault daBa125 ILR 490, 508, 13 March 2001,

Court of Cassation.

8! Hassan Il (Moroccq)23 December 1998, Audiencia Nacional (Centralniiring Magistrate No 5)Obiang
Nguemaet al., 23 December 1998, Audiencia Nacional (GériExamining Magistrate No 5§astrq 4 March
1999, Audiencia Nacional (Plenary) and 13 Decen2io@7, Audiencia Nacional (PlenarBwanda 6 February
2008, Audiencia Nacional (Central Examining MagistrNo 4) (immunity of President Paul Kagame).

82 5ee Decision of the German Federal Prosecuto4 dfiie 2005.

*83 See Decision of the German Federal Prosecuto éfil 2005.
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time of the commission of the offence does notexai him of responsibility under

international law®*

The central argument against accepting immunitysésious international crimes was the fact
that if international law prohibits acts that aypitally carried out by state officials, it would

be controversial to accept immunity of the very sastate officials.

Examining national jurisprudence regarding immunitymay be stated that an absolute
acceptance of immunity of state officials beginsb® undermined. The decision in the
Pinochet-case and emerging arguments stating tleatammission of war crimes, crimes
against humanity and genocide cannot be the fumstaf a state functionaire indicate an
emerging, although still not clearly accepted vi¢ghat in case of the most serious
international crimes, immunity would not be an alot to proceedings on the national fora

either.

The question whether this non-acceptance of immunifront of national courts would also
be applicable for acting state officials is stii apen one. A compromise seems to be that
state functionaires could be brought to justicerafbiey had left their office, however, this
solution still leaves the question unresolved isesaa head of state guarantees himself/herself
a protocollar function for life, thereby relying ommmunity and escaping criminal
prosecution. The submissions of the amicus curyaBtlippe Sands and Alison Macdonald
on head of state immunity to the Special CourtSimrra Leon&” also stress that the Yerodia
judgment discusses acting state functionafiehis question deserves further examination,
since immunity is the most serious obstacle toetkercise of universal jurisdiction, however,

a further analysis would exceed the limits of thespnt thesis.

84 Nuremberg Charter, Article 7: ,The official positi of defendants, whether as Heads of State oonsgge
officials in Government Departments, shall not besidered as freeing them from responsibility otigating
punishment.”.

8% Special Court for Sierra Leone, The Appeal Chanibee Prosecutor v. Charles Gankay Tayl6ase SCSL-
2003-01-1, Submissions of the Amicus Curiae on Hefa8tate Immunity, 23 October 2003.

%8 |bid, para 53 ff.
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Subsidiarity in the exercise of universal jurischat

Is universal jurisdiction a subsidiary ground ofigdiction vis-a-visordinary jurisdictions®’
The rationale of universal jurisdiction is endimgpunity, at the same time not weakening the
jurisdictional grounds of the territorial/natiortglistates. The text of the Geneva Conventions
does not provide for such subsidiarity, it simplytg extradition to other party as an

opportunity:

“Each contracting party shall be under the oblmatio search for (...), and shall bring
such persons, regardless of their nationality, feefts own courts. limay also, if it
prefers (...) hand such persons over for trial (...) provideath High Contracting Party

has made out a prima facie casg.”

The Commentary sets out a kind of order of juridits: first, the jurisdiction of the state
where the accused is, then, subject to the eximadéws of the first state, another state that
made out g@rima faciecase and which furnishes evidence that the chaggsast the accused
are “sufficient”. However, since “most laws andeimtational treaties refuse to extradite

accused persons who are national of the countnirigthem®®°

, if it is the nationality state
which is holding the accused, it will probably reottradite him, but at the same time “the
spirit of Article 49 clearly demands that the Stahtéding them should bring them before its
own courts.?® Since extradition is dependent on the extraditams of the state which is
holding the accused, and, following the wordinghef Geneva Conventions, the state may, if
it prefers, extradite the person, therefore extiadliis left to the discretion of the state, the
conclusion would be that the strongest plea fasgliction would be that of the state holding

the accused.

Universal jurisdiction was not developed to contest challenge the jurisdiction of
nationality/territorial states. It was developedasast resort, in case nationality/territorial
states fail to exercise their duties to represshéninterest of the community of states. In case
the state with ordinary jurisdiction does procemdan adequate way, no state will likely

%87 Ordinary jurisdiction here means jurisdiction eciged based on the territory where the crime wasnaitted
or the nationality of the offender.

%88 Geneva Conventions, Articles 49/50/129/146 re$palgt Emphasis added.

%89 Commentary to GC |, Article 49 para 2, para 3.

9% Commentary to GC |, Article 49 para 2, para 3.
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challenge its jurisdiction with arguments of uniadrjurisdiction>®*

Therefore the question
around universal jurisdiction is not that much afusestion of competition; rather it is a back-
up solution in case no state with ordinary jurifdre would want to carry out the
proceedings® In such a sense, universal jurisdiction is compglefary to ordinary
jurisdictions, similarly as the ICC is complemegtéw domestic jurisdictiond®, even though
no subsidiarity is legally required. As Abi-Saabntens: “[tlhe great danger here, in terms
of probability calculus, is not of a positive, mita passive conflict of jurisdiction, leaving the
fundamental interests and values of the internatioammunity unprotected most of the time.
This is a danger for which universal jurisdictionrjports to provide a modest and partial

antidote”>%

Obviously, denial of extradition by a state holdihg accused but not having any link with
the accused or with the crime would seem odd iténetorial/nationality state would want to

do the proceedings, and it would also seem unt&alt the same time, such requests from
states with ordinary jurisdiction should not aimbi@ar prosecution all in all, since this would
go contrary the aim of universal jurisdicttdhand such states would also be in violation of

their obligations to repress violations.

Therefore state practice has shown that statesemstive to pleas by states having ordinary
jurisdiction and they only exercise universal jdrigion if the state with ordinary jurisdiction
is not requesting extradition. The Spanish courth@ Pinochetcase said with respect to
genocide that a state should abstain from exegeisinsdiction where the territorial state is
trying the casé®

The Spanish Supreme Court furthermore formed tiveipte of ‘necessity of jurisdictional

intervention’ in the 200®eruvian Genocid€ase. The Court stated that “the criterion for the

91 See a similar conclusion of the American Bar Agtan in Cassel (2004), p.4. and in the correspand
Recommendation 103A of the American Bar Association

92 Abi-Saab (2003), p. 599.

*335ee Cassel (2004), p. 3.

94 Abi-Saab (2003), pp. 600-601.

% |bid, p 560.: ,(...) the doctrine of universal jurisdimti has to neutralize the effects of any claimsrigrity
based on those traditional connecting factors titaer states, although unwilling or unable to eiserc
jurisdiction themselves, could use to block thespoution. This outcome would go against the common
interest.”.

9% Auto del Juzgado de Instruccién nimero cinco delaiencia Nacional Espafiola, en el caso de los
ciudadanos espafioles desaparecidos en la RepAbieatina, Ruling of 4-5 November 1998 at the Pheie
case, available at: http://www.derechos.org/nizwgespana/juri.html (last visited on 13 January130
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application of the principle of necessity of juiidttbnal intervention was the absence of an
effective prosecution by the territorial Statehdéld that such a principle would not imply a
judgment as to the reasons of the political, sooialmaterial conditions of impunity.
Apparently, as long as the territorial State islidgawith the case, albeit inefficiently, another
State should defer to it%’

In a few years, the Spanish Constitutional Couth#Rigoberta Mencheasé®gave a more
precise explanation of the subsidiarity requiremstdting that a demand that the applicant
proves the legal impossibility or prolonged inaotmf the judges of the territorial state would
contradict the principle of universal jurisdictiand thus the Spanish Constitution. Rigoberta
Menchua was an indigenous leader and Nobel Peaze Rfinner who initiated a case against
former Guatemalan leaders for an assault on th@iSpd&mbassy in 1980 resulting in 37

deaths, several of whom were Spanish nationals.

The amended Spanish law reflected the findingshef @onstitutional Court in saying that
proceedings based on universal jurisdiction mussuspended in case a state with nexus to
the crime has started to carry out proceediiyghe Belgian law of 2003 on universal
jurisdiction gives the power to the federal progecuo refuse to initiate proceedings if the
needs of justice or the international obligatiohdelgium require that the case be brought

before the court of a state with ordinary jurisidio®®

It will probably not be contested that territomealtional states are in the best place to hold the
proceedings. It will also probably not be met byaogtion to hand over such sensitive and
mostly expensive cases to the states with ordipaigdictions. Resulting from a general
reluctance to interfere with other states’ mattées,number of States appear to have
legitimately adopted a stricter variant of the sdiasity/complementarity principle. It is
walking a fine line for these States though, sittaestrict a variant may rob the principle of

*97 Ryngaert (2006), p. 61.

% Menchu and Others v Guatemalan Government Officiaidgment of the Constitutional Court, 26 Septembe
2005.

%9 Common Law 1/2009, concerning reformation of legisn for the implementation of the new judicial
office, amending Common Law 6/1985 concerning Jatfeower, Article VI.1.

600 5ee Stefaan Smis and Kim Van der Borght, Belgiaw toncerning The Punishment of Grave Breaches of
International Humanitarian Law: A Contested Lawhwiincontested Obijectives, ASIL Insights (July 2003)
(available athttp://www.asil.org/insigh112.cfm#_ednist visited on 28 October 2011).
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its core function of ensuring that internationah@s are prosecuted by bystander States in

case other States fail to adequately do®8b.”

It cannot be stated that international law requéessidiarity as a prerequisite for exercising
universal jurisdictior?®?Contrary to this, some authors argue that the jpimof subsidiarity

is in the process of becoming a customary n¥rh®thers, however, expressly state that
universality is not subsidiary to other forms ofigdiction®®* It therefore seems that the

reason some states do require subsidiarity is lsecafupractical considerations — either to get
rid of the difficult task of trying a war crime @ar wanting to avoid infringement of

sovereignty with the other state - rather thanrgegtias an international legal obligation.

At the same time, such consideration may obligeptiosecutor to examine whether the state
with ordinary jurisdiction has carried out goodtifiaproceedings, which may at times also be
a very sensitive exercise. This inconvenience, bigtéhe checking of another sovereign
state’s criminal proceeding may easily lead to taasion where the prosecutor or judge
refuses to proceed without thorough examinatiothefproceedings of the state with ordinary
jurisdiction®” In addition, depending on the wording of nationabislation requiring
subsidiarity, the mere filing of a complaint intate with ordinary jurisdiction may lead to a
halt in proceedings in the universal jurisdictidats for years without eventually any genuine
attempt to proceed with the case in the state difiary jurisdiction. This, in the end, leads to

a way of bypassing universal jurisdiction.

Hence, we can conclude that although the principlesubsidiarity has no basis in
international law, some states apply this pringipled application of subsidiarity could lead
to a discreditation of the very aim of universatigdiction. At the same time we may
understand the uneasiness of national courts ejwh the appropriateness of other states’
national procedures. The question, however, asave Imentioned above, will probably not

be whether states are exercising the subsidianiitgiple, but whether states will be willing to

€91 Ryngaert (2006), p. 63.

602 See REDRESS-FIDH: Extraterritorial Jurisdictiortiie European Union — A Study of the Laws and Rract
in the 27 Member States of the European Union, Bées 2010, p. 25.

603 Ryngaert (2006), p. 61.

04 See Report of the United Nations Fact Finding Mis®n the Gaza Conflict: ,Human Rights in Palestimd
Other Occupied Arab Territories”, A/IHRC/12/48 of $Bptember 2009, p. 513. at 1646.

0° REDRESS-FIDH Report (2010), p. 25.
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exercise their jurisdiction at all, therefore thébsidiarity question seems to remain a mainly

theoretical issue for now.

Private prosecutor or substitute private prosecutor

Although it is relatively common in the case of warsal jurisdiction that states’ law make
private prosecution or substitute private prosecupossible, the final decision whether to
carry on with a case ultimately usually stays whle public prosecutor or the court. The
advantage of the possibility of participation oé tprivate or substitute private prosecutor in
the criminal proceedings lies in that it couldatoertain extent, distance the proceedings from
legal politics: the decision regarding initiatiohtbe criminal proceeding would not only lie
with the prosecutor.

Additionally, the prosecutor may reject the staytof investigation or initiation of a case due
to the inherent difficulties of a war crimes cabbe availability of private prosecution may be
a cure for this phenomenon as well. Of course, emetase of the presence of private or
substitute private prosecutor, the state proseaaold, eventually, block proceedings. In the
UK, private prosecution is possible with respecttines under universal jurisdiction; still,
the agreement of the Attorney General is necessaipat the prosecution goes ah&8dn
Poland, the injured person may act as substitutatperprosecutor, but finally the prosecutor
decides on the initiation of proceedings. Shoule shbstitute prosecutor not agree with the
Prosecutor’s decision, it can file an indictmenthet cour’” Hungary has a similar approach,
the victim may, under certain circumstances, acudstitute private prosecutor, although the
final decision still lies with the public prosecuf§®

Practical hurdles during the exercise of univergailsdiction

Although it can be argued that the “insertion ofaah dedere aut judicarprinciple into these
treaties testifies to the strongly held belief bé tinternational community that States are

6% However, absence of the content does not pretenissue of a warrant. See Prosecution of OffeAces
1985, Article 25 and Arrest warrants — universaisgliction, Note by the Ministry of Justice, 17 Mhar2010,
p.2, available athttp://www.justice.gov.uk/publications/docs/arrestarrants.pdf(last visited on 29 October
2011).

97 polish Penal Procedure Code of 1997, amended(8, Zticle 53 and Article 55 para 1.

%% Hungarian Penal Procedure Code, Law nr. 19 of 188&le 53.
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sufficiently equipped to adequately address int#wnal crimes through the exercise of

universal jurisdiction®®

, It must also be considered that in addition tenumity or other
legal limits of exercising universal jurisdictioits application has many practical obstacles as

well.

Due to the characteristics of the crimes, such laat® been mostly committed in far-away
countries leaving evidence, victims, the scenédefdrimes and witnesses difficult and costly
to reach. Although high costs are often broughamsexcuse for non-compliance with this
international obligation, topped with a usual ladksupport from the public to spend so much
money on crimes having no link with their statéss tmay sound controversial in light of how
much money is spent on international military nmossi for the purpose of protecting
international peace and security, the aim of us@akjurisdiction being similar, but from a
different approach. No one would disagree thatrépression of the crimes labeled as the
gravest by the international community is not ldagportant, still, many countries neglect
this obligation.

Cassese states rightfully that repression of iatgwnal crimes can be most successfully
regarded if we consider the “individual” or “systatic” commission of such crimes: in the
first case the perpetrator commits the crime frasmdwn motive — for example looting -,
whereas in the latter case the crimes are perpdtran a wide scale, encouraged by the
regime or at least the regime is keeping a clogeda it, to reach mainly military or political
aims — for example the killing of civilians in omi® spread terror among théM.Crimes
committed on an individual motive are often trigdrational courts, while systematic crimes
are usually tried by international courts or cowtsthe hostile country. However, ,[tlhe
paradox is that noninvolved countries are morelyike deliver impatrtial justice if there is
ever a fair trial, but they are at the same tinss l&kely to want to have such a trial in the first

place.®*

It must be noted here that exercising universasgliction over individual crimes will most

probably be far less inconvenient politically tharer systematic crimes. This is so because in

699 Ryngaert (2006), p. 53.

619 Cassese (2005), p. 452-453

11 Gary J. Bass, The Adolf Eichmann Case: Universal Bational Jurisdiction. In: Stephen Macedo (ed.)
Universal Jurisdiction: National Courts and the d&aution of Serious Crimes, Philadelphia: Univgrsit
Pennsylvania Press (2004), p. 78.
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the latter case a whole regime or government wbelccondemned by the state trying the
case, however, such inconvenience would be muclnidined if the vast majority of the
international community had already condemned the @nd political power relations would
also be favorable. A case linked with the Rwandanogide would probably not be too
unacceptable for any state, whereas a case congean Israeli soldier having allegedly
committed a crime against Palestinians would bet tiiady too inconvenient. The absence of
such procedures can thus probably be lead to galltauses; at the same time we can withess
legal problems as well, and we should also exanhmiee&ole of domestic courts in establishing
relevant practice. At the same time, “the real lifieits of politics do not change the radical
theory of this legal framework®? As confirmed in theEichmanncase, “so far from
international law negating or limiting the juristan of countries with respect to such crimes,
in the absence of an International Court, the ig#gonal law is in need of the judicial and
legislative authorities of every country, to giviéeet to its penal injunctions and to bring

criminals to trial. The jurisdiction to try crimemder international law is univers&f®

®12\Wedgewood (2000), p. 396.
613 Attorney-General of the Government of Israel v Eiehn 12 December 1961, para 12.
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IV. Possible ways of overcoming the hurdles

1. On the level of international jurisprudence: efécts of jurisprudence of international

tribunals on domestic war crimes procedures

While discussing war crimes procedures in frontlomestic courts, we must also examine
whether statutes, rules of procedure and case famternational tribunals have an effect of
clarifying international rules and whether theyiratitely have an effect on procedures of

domestic courfé*,

International law contains far more obligationsatetl to substantive criminal law than to

procedural law. Taking international legal obligas for war crimes (grave breaches) as an
example, discussed in Chapter I1.3. of the predeedis, or similar obligations for genocide or

crimes against humanity, we may observe that theyaat international treaties formulate

numerous obligations that affect states’ crimir@les or that put obligations on the legislator
to criminalize certain acts by the way of criminal. Many of such obligations aies

cogens

At the same time, if we examine procedural oblmadi at the international sphere, we may
conclude that it is really only the human rightsatres that contain procedural constraints or
conditions binding on states procedures, and huarézam law obligations, if any, have
basically copied the obligations stipulated in hanmeghts treaties. Summing up, normally
humanitarian law treaties tell states which actsriminalize, but they don’t tell how to try

them, apart from repeating the human rights ohbgat

When examining substantive criminal law, it is umdble that case law of international
tribunals has an important influence on both thawion of international criminal law and on
domestic procedures. In the case of violations citedhin non-international armed conflicts

it is obvious that case law of international trialsnplayed an important role in that the ICC

14 The interaction or cross-reference of internati@earts and tribunals to each others’ judgmentmigqually
interesting topic, but steps over the limits of giesent thesis. In this topic see Kovacs Pétenm®zszembe...
Avagy hogyan kolcsdndznek egymastdl a nemzetkdashfok, kilonds tekintettel az emberi jogi vona#su
Ugyekre (Face to face... Or how do international tohorrow from each other, especially in the fiefdhuman
rights), in: 49 Acta Humana (2002) 3-12.
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Rome Statute accepted violations of non-internatiaonflicts as war crimes, and thus, this
case law also frequently formulates national case Referring to a rule as customary law by
international courts and tribunals may also contelio how national courts view that certain
rule. The effect of their case law is also impadriarhow domestic courts determine elements

of grave breaches/war crimes or the qualificatiboamflicts™>.

When it comes to procedural law, however, it is endifficult to make a link, as the

procedural rules of international tribunals haveerbdormed on a completely different
foundation than those of state procedures. Proaedutes of states have, namely, been
formulated as a result of an organic historical seghl development, while in the case of
international tribunals, political consideratioravb often played an important role.

As an example, procedural rules of internationdlutrals are based on the contradictorial
system mainly as a result of the huge influencthefUnited States during the formulation of
statutes and rules of procedures of such tribuhalsever, many inquisitorial elements have
also been included. The result is a mixed system¢lwraises many difficulties in practice

and cannot be said to be the result of an orgaseldpment.

Other important differences between proceduralsraleinternational tribunals and national
courts may be the consequence of the fact thatnemienal tribunals are subjects of
international law. Therefore the effect the procatltules of international tribunals can have
on domestic procedures depends largely on whetherrtle is independent from the
international legal personality or the internatiofeature of the tribunal/court. Where, as an
example, the rule relies on the international femtaf the tribunal, such rule cannot be
embodied in a national system, or will have to bling on international cooperation in

criminal matter$®

At the same time, international and national procaddlaw have common elements, namely
those deriving from human rights obligations as rtiaimum common standard. Although

the exact application of human rights in internadgioprocedures is debated, it is surely the

15 For example, the ICTY’s Tadic judgment has beeptepi by numerous state courts as a guide to the
qualification of conflicts and thus the determipatof the applicable law.

1% Such examples are the deferral of investigatiol®TY, ICTR), the effects of the principle of
complementarity (ICC), the possibility to conduat-site investigation, etc. See Goéran Sluiter, TlavLof
International Criminal Procedure and Domestic Waim@s Trials, in: 6 International Criminal Law Rew
(2006), p. 628.
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human rights standards that provide the basis aachefwork of international criminal
procedure$’” What is certain is that apart from the human Hgbbligations (fair trial,
equality of arms, etc.) there are no general otdiyainternational rules for war crimes

procedures of domestic courts.

Despite the differences of international and naiqrocedures there are important aspects
where the influence of rules relevant to and jucoin of international tribunals can be
observed. As examples we can mention the protectibrwitnesses in international
procedures. Although such rules already existedd@mestic procedures, international
tribunals have given it such a specific dimensidnclv can serve “as a point of departure, or
international standard, which is capable of infleiag domestic war crimes trials. At least,
one could say that the rules also have relevangelation to national prosecutions of war

crimes.®18

We may also mention as an example the case wheoh Ruthorities carried out a procedure
against Afghan nationals for war crinfégIn this case the accused argued for the equdlity o
arms referring to the ICTY’s fair trial rules. TiBitch court in the/an Anraatcasé®® took
ICTY rulesproprio motuas a basis, despite that the ICTY statute doefana any binding
effect in this respect on the Netherlafits.

There is evidence that national courts considejuhgprudence of international tribunals as a
source in their proceedings in the Canadian praaie well. InMugesera v Canadahe
Canadian Supreme court stated that ,[though thasdms of the ICTY and ICTR are not
binding upon this Court, the expertise of thesbutmals and the authority in respect of
customary international law with which they areteessuggest that their findings should not
be disregarded lightly by Canadian courts applgiamestic legislation provisions (...) which
expressly incorporate customary international 1&%.”

17 bid, p. 610.

%8 hid, p. 627

619 Case ofHabibullah Jalalzoy LIN: AV1489, Rechtbank 's-Gravenhage , 09/751@95The Hague District
Court

20 pyplic Prosecutor v Van AnraatJN: AX6406, Rechtbank 's-Gravenhage, 09/751008B0dtrict Court of
the Hague)

62! See Sluiter (2006), p. 629.

%22 Supreme Court of Canadilugesera v Canadé&Minister of Citizenship and Immigration), 28 JuR@05,
ILDC 180 (CA 2005), para 126.
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In the following lines the subject of examinationllvibe the ways law, jurisprudence and
proceedings of international tribunals specificatin effect domestic war crimes trials as

regards substantive and criminal procedure law.

(i) Substantive criminal law aspects

Definition of the contents of customary rules aatkrence to a certain rule as customary are
typical fields where domestic courts rely on orereto judgments and decisions of
international tribunals. Especially if we look &etdevelopment of jurisprudence on crimes
committed in non-international armed conflicts, ewentual obligation to prosecute these
crimes, the elements of such crimes or universadiction applicable to such crimes, we

may witness the important influence of internatiacese law on national case law.

The same is true with the definition of crimes l@neents of crimes. Since the treaties usually
do not describe the elements of the crimes withsdime precision as national law often does,
state courts are left with elements of crimes fdatad in annexes to statutes of international
tribunals and with the case law of such tribunkdact, this is the only source national courts
can reach to, to define elements of war crimegavegbreaches.

Certain criminal law principles may have differ@nterpretations on the national and the
international level. The question is whether thiege interpretations have any effect on each
other. The ICTY, for example, pointed out that althhnullum crimen sine leges a general
principle of law, some factors, such as the specifiture of international law, the fact that
there is not one authority as legislator in intéioral law and the supposition that the norms
of international law will be implemented leads e fact that the legality principle is different
in international law than in national law whendnees to their application and standatds.

The applicability of thenullum crimen sine legerinciple to the interpretation of crimes is
also an interesting issue and has partially bescudsed in Chapter Ill. 2. (i). The European
Court of Human Rights in th&orgi¢-case found that a stricter interpretation of gat®dy

the ICTY and ICJ can not be relied on in front ofreestic courts, because these judgments

%2 prosecutor v Delalic et alJudgment, Case No. IT-96-21-T, Trial Chambet® November 1998, para 431.
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were delivered after the commission of the offeniée.nowever, an interpretation was
consistent with the essence of the offence in gquesind was reasonably foreseeable, such an
interpretation was leg4f?

Questions of interpretation of war crimes seem ® dnother issue, however. As a
comparison, whereas a wider interpretation of tivae of genocide by a national court may
result in that the accused would face a harsheameegn certain states, the only limits to

interpretation of war crimes are the rules of in&ional humanitarian law: states are free to
criminalize violations that are not war crimes, Bt not free to criminalize acts that are not
violations at all. This cannot be said about thenerof genocide, because the Genocide
Convention, which makes it obligatory for statestioninalize genocide, is not a convention

setting up a whole set of legal rules, such asGbaeva Conventions, rather defines one
particular crime and obliges states to punish mational law. Still, obviously states remain

free to include a stricter variant of genocide,this case this stricter variant can only be
applied if it was adopted before the commissiothefoffence.

The effect ofnullum crimen sine legen concepts of criminal responsibility and defenise
also conteste® In the end, it seems that “tellum crimenprinciple outlaws any deviant
practice under jurisdictions as well, at least @sds the general parts of criminal law are
concerned %° Boot explains the differences of the applicatidthe nullum crimen sine lege

to international tribunals and domestic courtsh®y following features:

() international treaties were meant to be impleted by domestic legislation and

were not meant to be directly implemented by irdgomal tribunals;

(i) therefore definitions are not as elaboratedtsesy would be in national criminal
codes or in the Rome Statute — which was, fromb#gnning, intended to be directly
applied by the ICC -;

624 Jorgi¢ v Germany European Court of Human Rights, Judgment of 1 2007, Application no. 74613/01
paras 112 and 114.

2> See George P. Fletcher, Basic Concepts of Crinhimal Oxford/New York (1998), p. 107.

626 \van der Wilt (2008), p. 260.
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(i) therefore the Tribunals developed the elemsenf crimes and conditions of
responsibility adapted to their own procedures #rel features of an international

tribunaf?’.

From the above we may conclude that there is nwatdized understanding, universally and
formally approved, of the basic criminal law pripleis which could lead to a uniform

application of international criminal law by domestourts.

(i) Criminal procedural law aspects

As seen above, the only procedural frameworks aglevo international criminal law
tribunals are provided by human rights tre&tieHowever, some derivations are necessary,
eventhough not uncontested. A perfect example oatsampt at reduced applicability of
human rights law by an international tribunal doghe particularity of international criminal
trials is demonstrated by the following opiniont]h fact that the International Tribunal must
interpret its provisions within its own legal coxiteand not rely in its application on
interpretations made by other judicial bodies iglent in the different circumstances in which
the provisions apply. The interpretations of Aei@ of the ECHR by the European Court of
Human Rights are meant to apply to ordinary criminad, for Article 6 (1), civil
adjudications. By contrast, the International Tnauis adjudicating crimes which are
considered so horrific as to warrant universalsgigtion. The International Tribunal is, in
certain respects, comparable to a military tribumehich often has limited rights of due

process and more lenient rules of eviderfée.”

Although this decision received strong criticismdaits finding was not followed by
subsequent case law as such, it provides a goadpeavhen an international tribunal is

struggling with human rights law in its procedd@.

27 Boot (2002), pp. 306-307.

528 See Kovacs Péter, Emberi jogok és humanitariuszegzi jog: versengés vagy kiegészités? (Humansig
and humanitarian international law: competing anptementing notions?), in: 1l1/1-2 Fold-rész, Neth&zi és
Eurépai Jogi Szemle (2010), p. 63.

29 |CTY, Decision on the Prosecutor’'s Motion RequegtProtective Measures for Victims and Witnesses,
Prosecutor v. TadicCase No. IT-94-1-T, T. Ch. II, 10 August 1995

830 See Sluiter (2006), p. 620.
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When considering whether there are internatioraaldards, apart from human rights law, for
international war crimes prosecutions, Sluiter sothat in determining whether such
international standards exist, the following fastplay an important role:

a. the complexity and volume of war crimes proseost

b. security risks in countries concerned;

c. consequences of investigations for national régcu

d. high level leaders as accused,

e. the truth-finding and reconciliatory functiorfsrternational criminal

tribunals;

f. the great dependency on national jurisdictioms law enforcement

officials.®3!

The next question is, to what extent are intermafiariminal procedure rules to be applied by
domestic courts in war crimes trials. In tan Anraatcase in the Netherlarfd§ the Dutch
court consideregroprio motuthe ICTY law in relation to this question, althduthe ICTY
jurisprudence having no binding effect on the Negmels®*® This makes sense, as domestic
war crimes procedures are also in need of spegmificedural rules for war crimes trials, and

they gain inspiration from international cases,re¢hese are not binding on them.

One has to bear in mind that when applying intéonat criminal procedure in domestic war
crimes trials, the judges also have to considefararing a foreign system to their own: as for
example the ICTY procedural rules are mainly follagvcommon law procedures, it would
be difficult to apply typically these rules in amguisitorial procedure. However, some rules
may have developed in international criminal pragedfrom practical considerations,
irrespective of common law or continental law ttemhs, such as the rules related to
protection of witnesses — in such cases it maysatuliand less difficult to use international

procedure as reference for the national judgevwaracrimes case.

These thoughts cannot be better expressed thaluiter rmulated: “[i]f one acknowledges
possible shortcomings of the domestic law of crahiprocedure in respect of war crimes

investigations and prosecutions this may changes/@s to the incompatibility between the

1 bid, p. 626.
832 See Chapter IIl.1.(ii) for a description of thesea
833 Sluiter (2006), p. 629.
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law of international criminal procedure and donmekiv of criminal procedure. Especially, if
one adopts the legitimate position that domestic ¢&d criminal procedure has not been
developed for and is to a certain degree ill-suttedeal with war crimes investigations and
prosecutions there is from a national perspectiveaeuum, where international criminal
procedure can fulfill a useful gap-filling functiom spite of possible conflicting models of

criminal procedure®®*

Furthermore, “International criminal procedure migy spite of all its flaws fulfill an
important gap-filling function and serve as impattpoint of reference for participants in
domestic war crimes trials with an open eye anddmiar procedural solutions and
approaches coined in other systems. In this lidiig, legislator’ in the field of international
criminal procedure should become aware of its mlee and impact beyond the scope of

international criminal trials®®

(i) Effects of the functioning of internationailtunals on national justice systems

Finally, we must mention the important effects foeactioning of international tribunals,
especially the ICTY, but also the ICTR, have hadlmnrespective national justice systems.
These effects had been a logical result of the d¢etop strategy of both Tribunals,
acknowledging that the need to define a timefraoretlie closing of proceedings of both
Tribunals go parallel with increasing the capasitié domestic authorities, including the need
to adjust the quality of such proceedings to iraéomal standards, which also meant

adjusting national legislation enabling such charged procedures.

In the case of the ICTY, thRules of the Roagrogram, signed by the participants of the
Dayton Peace Agreement in 1996, stipulated thaomet authorities could only arrest

suspects — not indicted by the ICTY — with the auttation of the Prosecutor. This method
was expected to prevent arbitrary arrests, armestde without reasonable ground or steps

motivated by political grounds.

4 bid, p. 634.
3 bid, p. 635.
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The OTP has given green light in more than halfhef cases: the ICTY has reviewed 1419
documents concerning 4985 suspects, and gavethiteraation for indictment in case of 848
person$>® This review mechanism inevitably had an improvieffect on domestic

mechanisms.

One year later, in 1997, RuleHli& was added to the Rules of Procedure and Evideinte o
ICTY and ICTR. Rule 1his, amended four times since 1997, basically makpessible that
the Tribunals refer cases to domestic jurisdictidrige reason for the adoption of Rulebikl
was similar to the Rule of the Road program: on bmad to ease the workload of the
Tribunals by handing over cases of mid- to low lemgspects, and, on the other hand, to
progressively involve domestic authorities in thegedure®’’.

According to Rule 1his, which is basically identical for both Tribunalsgetfiribunal, after

confirming the indictment, but before the startofual proceedings, irrespective whether the
accused is in its custody, may decide, throughegiapbench consisting of three judges (an
ordinary bench in case of ICTR) whether to referaae to the domestic courts. Such court
may be the court of the territorial state, the adstl state or any state that has jurisdiction and

is willing and able to proceed.

The question to which domestic court the case shbel referred is to be decided by the
bench®® usually the principle of 'significantly greatennes’ was applied* Generally it can
be stated that the benches referred the casee tertiitorial state, therefore, in case of the
ICTY, most of the 1his procedures had been conducted in front of thetsafr Bosnia-

Herzegovina.

During the assessment of referral, the bench hawnsider the gravity of the crime and the
level of responsibility of the accused. It also hadssess whether the accused would receive
a fair trial and would not be subject to death fitgndhe bench could refer a case based on its

own initiative or on the request of the Prosecbimsed on Rule His.

3¢ Kirs (2011), p. 400.

37 Bekou (2009), p. 726.

%38 |bid, p. 754.

839 prosecutor v. Jankowj Case No. IT-96-23/2-AR11bis.2, Decision on Rulehis Referral, 15 November
2005), para 37.
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The accused and the Prosecutor of the ICTY mayagpe decision. The concerned state
was to be heard during the decision-making proagessder that the bench may satisfy itself
of the guarantees for a fair trial and of the nmpasition of the death penalty.

The ICTY maintained the right to monitor the donegirocedure. This had been exercised
through OSCE missions, based on an agreement betineelCTY and OSCE in 2005. A
further important rule implied that before the finadgment of the domestic court, the ICTY
had the right to request that the case is defdoat in such a case the domestic court was

obliged to defer the case the same way as it wanwie ICTY wanted to proceed initially.

Based on the rules of ki and the practice of the Tribunal, some authorsidemned that the
primacy of the Tribunal had changed to a modifi@arf of complementarity. This means that
the ICTY would refer cases to the Bosnian (or gtk&ate authorities until they demonstrated

an inability to proceed such as the non-observahéar trial guarantes”.

The legitimacy of Rule Idis has been questioned in tiankow-casé*’. The accused
guestioned the decision of the bench, arguing fhaé 1bis was not in the Statute of the
Tribunal, therefore the bench had no authorizationrefer cases to domestic courts.
According to the accused, neither the completioaitesyy formulated in the Security Council
Resolution provided any ground for such a procedune the Statute gave any legal ground
for the adoption of Rule Iils. The bench did not accept the arguments of thesack;
referring to the concurrent jurisdiction of the @unal. The judges found that the rationale of

concurrent jurisdiction was precisely to give wayatternative, notably national jurisdictions.

According to various authors, the above referrggiment of the Court did not stand its place,
since the meaning of concurrent jurisdiction unéeticle 9(1) of the Statute is that the

Tribunal may proceed instead of national court$,dmes not wish to entirely take their place.
At the same time, Rule bis does not deny concurrent jurisdiction either, siftcdoes not

rule on referring every single case to nationalrtsout merely provides a possibility of

840 see William W. Burke-White, The Domestic Influerafe International Criminal Tribunals: The Interivatal
Criminal Tribunal for the Former Yugoslavia and tBeeation of the State Court of Bosnia & Herzegayi#h6
Columbia Journal of Transnational Law 279 (20028-335. See also El Zeidy (2008), pp. 405-406.

%4 prosecutor v. Stankayi Case No. IT-96-23/2-AR11bis.1, Decision on Rule bis Referral, 1 September
2005.
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sharing between international and national jurisoic®*? Usually Security Council
Resolution 1503 is mentioned as a legal groundpfocedures under Rule Hi§, which
expressly accepts the completion strategy of thierlGn important part of which, although

not expressly mentioned, is Rulebld

The ICTY has eventually referred 13 persons toonali courts under Rule bik, out of
which 10 persons were referred to Bosnia-Herzegowne to Serbia and one to Cro&fla

National courts had more and more case pressur@ubef the developments described
above and, due to the di% procedures, they were dealing with many caseshictwthe
ICTY carried out investigations but did not issueiadictment. Therefore, the ICTY gave
importance to referring documents and evidencédaréspective national courts. In order to
ensure adequate, impartial and fair procedures]Gh& provided, with the consent of the
given state, judges and other experts experiencedarnational law and relevant procedures
for the national courts. This meant that althoughgrocesses were national in character, they

also bore considerable international participation.

Obviously, since most of the lik procedures were carried out in Bosnia-Herzegouina,
most substantial changes had been done in thigrgodnnew court was established in 2003,
which was tasked to try cases taken from the 10Ta5ses tried by this special court were also
those where the ICTY initiated investigations bid dot issue an indictment, new cases
initiated by the court itself, and cases left frtime Rules of the Road program. Beside this
new court, a special department had been estallishine office of the Prosecutor General
to deal with war crimes cases. Evenmore, a newlpenke and a new penal procedure code
had been adopted in 2003. These developments endhk authorities of Bosnia-
Herzegovina to deal with war crimes cases that canuer its jurisdiction either from the
ICTY or otherwise®**

Even with the developments described, manyidprocedures were subject to serious
criticism. Such examples are tAdemi and Noracase, where the Croatian prosecution could

not adequately extend the forms of command respiifgito the accused which resulted in

%42 Bekou (2009), p. 733.

83 ICTY website, http://www.icty.org/x/file/Cases/keyfigures/key ties_120820 en.pdflast visited 12
September 2012).

844 Kirs (2011), pp. 401-403.
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the acquittal of one of the accused and the verighe punishment of the ottfét Another
case was theKovacevic-case in Serbia, where the ICTY referred the caseSérbia
eventhough it was clear that the accused cann@aapyefore the court and consequently the

case did not even st&ff

Still, the mixed system of national and internaéibjudges had many beneficial effects: on
one hand it eased the case-load of the ICTY, owtier hand it enriched national authorities
with considerable knowledge and experience in grywar crimes cases. As time went by,
international presence in the procedures decreasddational experts and judges became

dominant.

According to the completion strategy of the ICTYietemphasis was more and more on
national procedures. Although the ICTY is deterdine finish the trials of Radovan

Karadzt, Ratko Mladé and Goran Hadgj irrespective of the time frames defined in the
completion strategy, the ICTY is not initiating angw cases and is otherwise determined to

stick to its original and frequently modified deiadiks.

Therefore, although there are still procedures orggm front of the Tribunals, thRules of
the Roadorogram and Rule bls, or more generally, its primacy cannot be invokagimore.
New cases are thus entirely left to national autiest Due to all the investment the ICTY put
in national expertise, it can now be stated tha tational authorities received such

knowledge and experience that they are able ty cartradequate procedures.

11bis procedures had a quite different charactdrddfiferent hurdles in case of the ICTR. Its
Rules of Procedure and Evidence contains a nealtly ilentical Rule. However, since the

readiness of the Rwandese justice system was $gvprestioned, many 11bis requests had
been turned down, especially due to referencesalif df fair trial guarantees.

In order to remedy the situation, Rwanda adopteds [0 respond to the concerns of the

ICTR. As a first step, the Rwandese legislaturepgetbin 2007 a law related to cases taken

4> Bekou (2009), pp. 724-725.
64¢ Bekou (2009), p. 725.
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from the ICTR, which regulated the procedures ichstases and detailed fair trail guarantees

for such cases. The law ensures the ICTR’s rightdaitor the proceduréé’

Since in most cases the obstacle or referral wagvtientual possibility of the death penalty,
another legislation adopted in 26¢7eliminated the death penalty for cases referrethby

ICTR. Due to the Tribunal’'s further concerns refate whether life sentence in isolation
could be carried out with relation to referred s&eRwanda adopted a further legislation to

eliminate this form of punishmétt.

Although the legislation seemingly solved the peoblfor cases taken over from the ICTR, it
did not apply to other genocide ca8&stherefore fair trial guarantees for such case® wéll
missing. These ’'ordinary’ procedures, where sevéigh profile cases had been tried,
therefore received serious criticism. They demastt serious problems related to rights of
defence, protection of witnesses or execution ef gantences. In light of the above, until
today, there is serious debate over whether théRI8fould refer cases to local authorities,
considering on one side the lack of fair trial gudees and, on the other side, the need that
states with closest nexus to the crimes are praogeds well as the need to comply with the

completion strategy of the ICTR.

Many authors mentioned that procedural guarantelepted in the Western world are
expected in countries with different legal cultumad the ICTR does not take Rwandese legal
traditions and legal environment into consideratiarThe fact that more than fifty cases were
referred to Rwanda in which no indictment had bewade, while only four cases were

847 Law No. 11/2007 of March 16, 2007, Official Gaeetf the Republic of Rwanda,

March 19, 2007 (Transfer Law).

%48 Law No. 31/2007 of July 25, 2007, Official Gazetiethe Republic of Rwanda, July 25, 2007, avaéad
http://www.amategeko.net/display_rubrique.php?imfation_ID=2088last visited on 16 October 2012).

%49 See for instancBrosecutor v. Hategekiman&ase No. ICTR-00-55B-R11bis, Decision on the
Prosecution’s Appeal Against Decision on Referratler Rule 11bis, (4 December 2008), paras 31-38.

0 Law No. 31/2007 of July 25, 2007, Official Gazetikthe Republic of Rwanda, July 25, 2007, art. 3,
modified and complemented by Law No. 66/2008 ofl212008, Official Gazette of the Republic of Rwanda
Dec. 1, 2008, available at

http://www.amategeko.net/display_rubrique.php?imfation_|ID=2088&Parent |ID=30698444&type=public&L
angue_|ID=An#a3069844fast visited on 16 October 2012).

%51 The 2004 Gacachaw categorized genocide crimes into three categoSed.aw No. 16/2004 of June 19,
2004, Official Gazette of the Republic of Rwandanel 19, 2004, art. 51, modified and complementetawy
No. 13/2008 of 19/05/2008. All cases except thoselving people who planned and organized the gelesaar
those who held significant leadership positions padicipated in or encouraged others to partieipatthe
genocide (the first two subsections of the firdegary) are heard in thgacacacourts. Those aforementioned
exceptions are heard by ordinary or military causese Melman (2011), footnote 154.

52 See references in Melman (2011), p. 1321.
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referred where the ICTR had already issued an timaiot (two to France and two to Rwanda)

may be a result of the consideration mentioned eBdv

It can be stated that assessments carried outregihect to ICTR cases to be referred to
Rwanda were different from ICTR cases to be refetee European jurisdictions of ICTY
cases. In the latter cases notably the ICTR/ICT Yetgecarried out an analysis only of the
relevant legislation, while in the former cases t@&TR also examined the practical
application of the legislation. The reason probalys on one side the serious concerns
related to procedures carried out in Rwanda, onother side the fact that the ICTY put
serious efforts in rebuilding national systems insBia-Herzegovina in the first place,
therefore the trust in fair procedures was consiolgrhigher in cases of the post-Yugoslav

states and Western stdt¥és

The examples demonstrated above testify to the niested effects of the Tribunals on
domestic justice systems and legislation. Althotigbse effects are restricted to the sates
concerned, those experiences may be, at leasteédain extent, transferred to other states as
well. The difficulties of Rwanda in adjusting tdrf&rial guarantees expected by the ICTR and
the 'legal imperialism’ argument may provide soraed for thoughts for other African states
when dealing with universal jurisdiction cases #ralr relation with European states who are

proceeding against accused of African origin basedniversal jurisdiction.

2. On the level of internal legislation

The following pages will see ways domestic legistatdealt with the difficulties of
international crimes. First, a general analysigha specificities of implementation of the
Rome Statute is made, followed by an examinationcafnmon features of universal
jurisdiction-related domestic legislation in Cehteairope. These two general discussions are
followed by a detailed introduction of criminalizat techniques in four selected Central

European states.

853 Seehttp://www.unictr.org/Cases/tabid/77/Default.aspixZi&mnid=7 (last visited on 26 September 2012).
4 Melman (2011), p. 1298.
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(i) The importance of effective implementation techiques

Effective implementation may prevent possible dotglwith the legality principle or other
guarantees during the application of internatidaal by the courts. Actually a thorough
implementation would be the key to effective apgiien: conflicts between international law
and national law, the difference in legal culturte difficulties arising from the unique

features of international rules should not betletie addressed by the judges alone.

Therefore the state of implementing legislationeadty predicts the successful or non-
successful application of international law by ttwmurts and partly determines whether the
state will be able to comply with its internationatbligations. In the following chapter a
selection of domestic solutions follows, concemigapn Central European states, which have
numerous common characteristics: similar legaluca#t, all of them revised their criminal
legislation after the changes in the 1990s, have lwed very few war crimes trials — most of
these in connection with the Soviet regime but hoked to “modern” conflicts - and are

therefore relatively inexperienced in war crimesls:

These examples may demonstrate the inbuilt darigensitional implementation that may
have serious effects during their application. Aftee analysis of the legislation of certain
countries, an examination of common features fadlowith indications as to their effects on
war crimes trials. In addition, the Annex to thedis contains a comparative table indicating
the most important aspects of Central Europeaesstattitudes towards serious international

crimes and the application of universal jurisdiotio

(ii) Specific aspects of implementation of the Rom8tatute of the International Criminal
Court

Ratification of the Rome Statute of the ICC urgtates to overview their national legislation
implementing IHL treaties and usually resulted am@eptual changes in domestic legislation
vis-a-vis grave breaches and war crimes. This task forcatésstto consider the specific
hurdles discussed in Chapter Ill. 2. However, eerspecificities of the implementation of the
Rome Statute need to be addressed in order tofgétpacture of the frameworks of national

legislation.
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To start with, it must be noted that in certaintamental legal systems, the idea of adopting a
specific code for international crimes came onlthwihe Rome Statute. Anglo-Saxon systems
had in many cases adopted specific codes implenteati kinds of obligations arising from
the Geneva Conventions and Additional Protdeglsmainly concentrating on listing the
grave breaches and other violations. This spegjptaach can be probably attributed to the
complex nature of the war crimes listed in the Ro8tatute, a few of which will be

mentioned here.

First, the list of war crimes in the Rome Statigeather long and is divided into sections
according to the situation in which the crimes wpepetrated: in international or non-
international armed conflicts. This may be diffictd translate in an ordinary criminal code.
In many cases, states chose to include both kihderdlicts into the term “war” or “armed
conflict”, providing a simple solution to the prelh. In this case, the list of crimes can be
substantially shortened, due to the fact that tlaeeemany overlappings between the crimes

committed in international and in non-internatioaahed conflicts.

Second, although there seems to be an overlap &eteertain crimes, simply merging them
could be counterproductive resulting in that spe@atts would fall out from the coverage of

such a merd&®.

Third, although the Rome Statute is much more e&bahan the Geneva Conventions and
Additional Protocol | on certain general part elemse such as modes of liability, forms of

perpetration or the mental elements, as alreadytiom&d above, these do not fully comply

with the logic of criminal law elements applieddantinental legal systems. For the states to
translate the Rome Statute rules into their criinigna language is not only demanding, but

also bears a certain danger during their applinatio

%55 See for instance: Canada, Geneva Conventions RAStC., 1985, c. G-3); United Kingdom, Geneva
Conventions Act 1957; Ireland, Geneva Conventioas 2962; United States, War Crimes Act of 1996

%% For instance, the Ministerial explanations attactethe draft of the Hungarian Criminal Code - ethare
expected to reflect the Rome Statute - expressiyhsst the intention is to simplify and merge thienes of the
Rome Statute. This intention resulted at certaicasions in formulations that eventually left outporntant
crimes, such as prohibition of attack on peacekegpersonnel. The draft law, including the explareat are
available at:
http://www.kormany.hu/download/5/53/50000/egyes¥%82Q3%BCntet%C5%91%20t%C3%A1rgy% C3%BA
%20t%C3%B6rv%C3%A9nyek%20honlapra.§idfst visited on 26 March 2012).
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Evenmore, States that choose to include the Roatet8tcrimes into their ordinary criminal

code also face the problem of having different kimd general part elements for ordinary
crimes and for international crimes; or, eventyatigt establishing specific elements for the
Rome Statute crimes but applying their ordinarynaets, in which case full compliance with

the Rome Statute could be questionable.

Either ways, generally, states either chose to tad@geparate code (this is more rare), or to
include the crimes in their ordinary criminal codgoth solutions can provide adequate
answers to the need to implement the Rome Statues. As for Hungary, Dr. Gellér argues
that there are three theoretic possibilities oforporating its crimes, finding the third
possibility the best solution:

1) the national legislator does not do anythinguarg that international criminal law

is part of national law;

2) no further legislative action is necessary @ theneva Conventions and Additional

Protocols are part of national law;

3) there is need for further legislative actionheit in the form of amending the

criminal code or through adopting a code on intéonal crime&®’.

If we compare the measures adopted by Central Earopountries, all states of this region
chose to implement the crimes in their ordinarynamal code. This can probably be led to a
general lack of comfort with having crimes estdi#id anywhere else than the criminal
code. The comparison shows that most states uaddrdboth international and non-
international armed conflicts under “conflict”, amabst states merged most or some of the
Rome Statute crimes to arrive to a smaller numibarimes. Most states believe that they
have fully complied with the Rome Statute, and tadesin the regioti° has ever had a case to
test if>°. Therefore it would be too early to judge whetlstates in the region really

successfully implemented the Rome Statute.

57 See Gellér (2009), p. 81. Concerning point 2,oitld be debatable whether the incorporation of @ane
Conventions and Additional Protocols is enoughdweet the crimes of the Rome Statute. Although gegrart
of the crimes are identical, there are many ,nevifhes in the Rome Statute. Concerning points 1 Znithe
guestion would obviously arise what sanctions tiegge would have to apply. This was discussed inp@&hna
[11.2.(ii).

% The case against Polish soldiers for acts comhitteAfghanistan is unique in the region, howevemas
not based on legislation mirroring the Rome Stahexause Poland only amended its criminal codeDiD2
implementing the Rome Statute. The proceduresekat the events in Afghanistan started in 2007.

9 This is not true for war crimes in general, simeany of the Central European states had cases rcomge
war crimes (or crimes against humanity) committedrdy the Second World War or events happennechguri

197



(i) Common characteristics of national legislatiom on universal jurisdiction in Central
Europe

All criminal codes in Central Europe establish wmsal jurisdiction for international
crime$®. Although this provides for a legal possibilitymcedures, the number of universal

jurisdiction cases in this region is zero.

There are usually two techniques of implementiniyensal jurisdiction: (i) the criminal code
refers to the part where war crimes are coverelists the war crimes and other crimes to
which it attaches universal jurisdicti6f, or (ii) it simply says that universal jurisdictihall

be exercised in cases international law so denihds

The crimes themselves are to be punished in bathsdaased on domestic law, but with two
solutions: (i) the crimes are fully integrated mmetcriminal code without any mention of
international law, or (ii) war crimes are specifigdisted, but they refer to international law
(e.g. attack against persons protected by intenmalilaw, or use of a weapon prohibited by
international law), and (iii) the criminal code ohefs “war” or “armed conflict” referring to

international law — or, in less fortunate cases,|#gislator forgot to define armed conflict.

In such cases the court would have to examine wehdiie act in question (i) can be attached
to the relevant crimes: this is done based on natkiaw, (ii) is an act that is to be punished
based on international law: the court would haveexamine international law and see

whether such an obligation exists. In both caseptbcedure is based on national law.

In case (i), however, if the criminal code does cmtain all crimes for the punishment of
which an international obligation exists, then &y a lacuna in domestic legislation and so
the state may be in violation of international leyvnot making enforcement of international
law possible. In this case does the court haveptssibility to make this wrong do, can it

directly apply international law? If so, what saantwould the court apply?

the Communist regime. These procedures, howevdrblan based on earlier legislation that did nitecethe
Rome Statute.

80 A comparative table of Central European stategjislation on universal jurisdiction and other
implementation measures is attached in the Annex.

%1 For instance Czech Republic.

82 For instance Poland.
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What happens if the law calls the crimes by wroames, for instance name a war crime as
crime against humanity? For instance, the attadletwidespread or systematic is an element
of crimes against humanity, but not an element af erimes. What should, in this case, be

the basis for the judge to qualify the act: th@eeous national law, or international law that

is contradicting national law? In case the coudades to proceed based on international law,
could the defence argue for violation of the pteiof legality — saying that the perpetrator

could not have foreseen the exact elements ofrthree@ These questions will be discussed in
Chapter IIl. 2.

All these small issues illustrate the real questihat is more effective: to implement
everything in national law or to directly applyenhational law? Although the answer largely
depends on the state’s legal system and cultuvéllibe demonstrated further down that no
“clear” solution exists and usually neither of thiays can be pursued alone. Namely, if a state
implements all international obligations, the pmsgers and judges will still be bound to
apply international law to a certain extent, whereh the state is not implementing,

prosecutors and judges would, with most probabititt be able to proceed.

(iv) Criminalization techniques in Central Europe

Implementation of war crimes into national law ludien been discussed in legal literature,
including the question whether war crimes are diffé from ordinary crimes, i.e. whether for
instance an unlawful attack against protected psrsan be effectively punished on the basis
of murder and whether this crime committed in armgedflict is graver than murder. The
Canadian Supreme Court in thimta casé®® was of the majority opinion that war crimes and
crimes against humanity are not only different frordinary crimes in their elements, but are
also much graver crim&8. The case involved a Hungarian captain who waslved in
persecution and deportation of Jews in Szeged, &yrduring the Second World War.

653 Supreme Court of Canada, v. Finta [1994] 1 S.C.R. 701.

%4 See also: Anne-Marie Slaughter: Defining the Liminiversal Jurisdiction and National Courts,Stephen
Macedo (ed.), Universal Jurisdiction, National Gswand the Prosecution of Serious Crimes undernatenal
Law, Penn, University of Pennsylvania Press, Phifada (2006), p. 175.
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Judge Cory’s majority opinion interpreted war crgvand crimes against humanity as crimes
created by international law which, in their esggrare not linked to ordinary crimes defined
in national criminal codes. These crimes have la@mpted by the community of nations due

to their horroristic and cruel features.

In some cases the judiciary also has a possiliditghoose between proceeding based on
international law or national law: either if thegislator decided to implement the crimes but
did not do it satisfactorily, or if the legislatfmrgot or omissed to implement the crimes in the
national penal code. In both cases the prosecutbijadge still have a possibility to either

directly apply the international crime, or to bake charges and the decision on ordinary

crimes.

As Ferdinandusse states, “It is generally the if@perstate of national legislation on core
crimes that prompts the question whether generattdapplication can provide an alternative
basis for a prosecution that can not otherwise #iee.®® Therefore, it is the legislator’s

responsibility to make sure that the national Igainework is satisfactory, because if it is
not, the judge would have to base himself eitheth@ninternational treaty or on ordinary

crimes, and problems may arise with both solutions.

Most of the Central European states have choseammingnalize these acts separately. The
most common solution was to include a separatetehapthe criminal code for war crimes
and other international crimes. However, it ofte@ated problems that definition of “war” or
“armed conflict” was either forgotten by the legtslr or was done in a rather clumsy way.
Such a hiatus could cause serious difficulties rdurihe qualification of an act or while

deciding whether a certain crime can be appligtiecact.

Here it has to be noted again that although thee@eConventions bind states to criminalize
grave breaches committed in international armedflicts) the state may decide, and
customary law also seems to develop this way, ¢hates committed in non-international

armed conflicts are criminalized the same way. 8t vaajority of national laws followed this

%% Ferdinandusse (2006), p. 96.
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tendency; it has also been strengthened by ABidéthe Rome Statute, which punishes war

crimes committed in both kinds of conflittg

Although many states intend to incorporate graweathes/war crimes defined in the Geneva
Conventions and Additional Protocols in their natiblegislation, they mostly tend to forget
about similar obligations contained in other hurteman law treaties. Such treaties are the
Hague Convention for the Protection of Culturalgemy®’ and its Second Protoé8i, the
Amended Protocol Il to the Convention on Certaim@mtional Weapori& and the Ottawa

Convention on Anti-Personnel Mirfé%

After a general analysis of the different approactee criminalization of war crimes in the
region, the following pages will provide specifixaenples of techniques chosen by four

Central European states that together could pramdeverall picture of different solutions.

Hungary

Hungary adopted a new Criminal Code which enteis fiorce on 1 July 20£3. The Code
contains provisions relevant to the punishment af wrimes in both its General Part and
Special Part. The closing provisions include thiendten of armed conflict. The term “armed
conflict” includes conflicts described in Articl@sand 3 of the Geneva Conventions, Article 1
(4) of Additional Protocol | and Article 1 of Addinal Protocol II. “Armed conflict” also
covers state of emergency with extraordinary meassistate of emergency, and, in case of
war crimes and crimes committed by members of theed forces, operations (according to
the terminology of the Code: “use of Defence Fdicearried out by the Hungarian Defence

Forces abroad.

6% See Lattmann Tamas, Nemzetkdzi és nem nemzetkigivéres konfliktusok (International and non-
international armed conflicts), in: I11/1-2 FéldsZ Nemzetkdzi és Europai Jogi Szemle (2010), p. 22

657 Article 28.

658 Articles 15 and 22.

59 Article 14.

870 Article 9.

71 A draft international crimes code was preparedNoybert Kis and Balazs Gellér for the Hungarian
government, with the view to adopt all internatibcidmes and conditions of their punishment witttiat code

in a solution close to the GermaidlkerstrafgesetzbucliHowever, the government did not adopt the dradtec
and chose to leave these crimes in the CriminakC8de Kis —Gellér (2005) and Gellér (2009).
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The inclusion of non-international armed conflieténcluding situations defined by common
Article 3 of the Geneva Conventions — into the migbn of armed conflicts is plausible. This

is one of the important developments of the neweCommpared to the previous regulations,
which only referred to Additional Protocol Il. Withis new, extended rule, Hungary stepped
in line with most states in Europe that considémes committed in both kinds of conflicts
the same way. At the same time it may be worth tntion that the extension of the
definition of armed conflict to operations of thettjarian Defences Forces abroad may be at
times controversial. Foreign missions may alsouidel peace-keeping missions or missions
that accomplish merely training tasks; applicatminthe law of armed conflict to such

situations is quiestionable.

Provisions in the General Part include the prowigionfirming thenullum crimen sine lege
principle, making an exception to crimes that arée punished based on generally accepted
rules of international law, ie. customary f& This provision makes it possible that
procedures based on customary law are not in walaif the nullum crimenprinciple as

stipulated in the Code, since they were punishabtke time by customary law.

At the same time, the subsequent paragraph of tue Confirms theaulla poena sine lege
principle, without any special rule for crimes te punished under international law. The
guestion then would raise, what sanction could jtlige apply in case of a crime to be
punished under international law, but not punishabider Hungarian law. The answer is to
be found in the next paragraph, which states ttiet iew criminal code shall be applied with
a retroactive effect in case of crimes to be pwedshased on generally accepted rules of
international law, in case the act was not punighdly the Criminal Code at the time of
commission of the ac€™ This means that in case of an act perpetratedéefury into force
of the Code, the judge will apply the Code retrivaty, including the sanctions. However, if
the judge is confronted with a case involving aneriunder international law that is not
stipulated in the Code, he/she would have to relyhe text of the international treaty or on

customary law.

872 Law nr. 100 of 2012, Article 1. § (1):,Criminalsponsibility of the perpetrator may only be confianfor
acts — excluding acts that are punishable basedeorrally accepted rules of international law -t thare
punishable by law at the time of commission ofdhbe”.

57 bid, Article 2. § (3).
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Regarding jurisdiction, the Code states that itldf@applied for an act committed by a non-
Hungarian citizen abroad “in case of crimes forrtedan Chapters XllI or XIV, or any other
crime whose prosecution is prescribed by an intemal treaty promulgated in law.” Chapter
XIII of the Code includes crimes against humanity form of which is genocide, while
Chapter XIV includes war crimes. In such casesctitainal procedure shall be initiated by
the Prosecutor Genefdf* Although this provision seeks to provide for umaad jurisdiction

in case of international crimes, it may not be ctatg First, not all international crimes are
covered in Chapters Xlll and XIV (see comments W@l&econd, this does not seem to cover
universal jurisdiction based on customary law. Whie Constitution says that “Hungary
accepts generally recognized rules of internatiolzal”, the Code specifically says
“internationaltreaty promulgated in law”, and customary law is clearbt an international
treaty. Although we may argue that in case of @ahttion, international law prevails, this

could cause problems in individual cases.

Regarding statute of limitations, the Code makesxaeption from the general rule in several
cases out of which two exceptions are relevanthferprosecution of war crimes: (i) in case of
exceptions stipulated by the law closing out seatot limitations for certain crimes, (ii)
crimes defined in Chapters XlIl and X7 Evidently the objective was to close out statute
of limitations for war crimes and other internatibgrimes. In case international law provides
for the non-application of statute of limitatiorss fa crime that is not included in the Criminal
Code, the first exception should be applicableghse the international treaty must have been
promulgated in law. The theoretical question agdands if non-applicability of statute of
limitations would be based on customary law, thtsrinational provision could not be applied
based on the Criminal Code. At the same time, dmmndlation of the relevant sentence:
“exceptions stipulated bthe law closing out statute of limitations...”, insteafl by a law,
may refer to one specific law, proballgx Biszkuwhich, as previously discussed, basically
repeated the provisions of the 1968 Convention lo@ mon-application of statute of

limitations.

The Criminal Code does contain the non-applicabiit defence of superior order: Article
130. § (1) stipulates that “The soldier is not ghiable for an act executed based on an order,
except if he knew that he commited a crime throegécuting that order.” Although the law

7 bid, Article 3. § (2) a) ac) and 3. § (3).
67 |bid, Article 26. § (1) and (3).

203



does not expressly say that in case of interndtiom@es the soldier may not claim that he

did not know he was committing a crime, this intetption is widely accepted.

Regarding specific crimes, the new Code includgsontant developments in order to cover
all grave breaches and war crimes, however, thaslistill not comprehensive. Article 149
deals with attacks on protected persons, but letttbe following crimes: prohibition of
starvation of the civilian population, prohibiti@f inhumane and degrading treatment and
punishment, and prohibition of deporting own citigeo occupied territories and unlawful

deportation or displacement of the population aupded territories.

Article 153 provides for the prohibition of attackgainst protected objects. The provision
confuses protection of non-defended localities \pitbtection of objects and is also not clear
on proportionality. The provision suggests thatyotilose attacks are prohibited that are
directed against objects that are not military otoyes and are non-defended, and it only
prohibits attacks that are not in conformity witte tproportionality principle in case of non-
defended localities. It is important to note theiiracase of installations or buildings designed
for the treatment of sick and wounded, belonginghtoarmed forces, they can be defended,
and the proportionality principle does not only lgpr non-defended localities. It seems that
the legislator confused the notion of protectedeoty (or non-military targets) with non-

defended localitie&’®

At the same time, the provision correctly inclugedtection of cultural property, including
property under special and enhanced protectialsdt stipulates prohibition of use of cultural
property for hostile purposes and looting and desibn of cultural property. It also provides

for the protection of the natural environment.

Article 157 prohibits abuse of emblems protectedrtgrnational law. The provision states
that abuse of the red cross, red crescent, redatrgs other emblems servinig a similar
purpose and protected by international law are ghatile, in case a more serious crime had

not been committed. This text was adopted baseith@mecommendation formulated by the

%7 The controversies mentioned in the present pages &ll been raised in a joint document submittethe
government for consideration prepared by the latiional Law Department of the Pazmany Catholic
University, of which the present author drafted gnafi the recommendations related to the sectiorwan
crimes. The document also included several recordateams which were eventually adopted in the fieat,
such as inclusion of common Article 3 in the defon of armed conflict.
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present author, but the Code left out the furteeommendation to prohibit the abuse of the
white flag, and emblems or uniforms of hostile &scor the UN; and a more severe

punishment in case abuse results in death or seingury.

The other plausible and important improvement @& trew Code is the manifestation of
command responsibility. Article 159 basically admpthe text of the Rome Statute regarding
responsibility of the military commander. Regardimggponsibility of a civilian leader, the
Code uses the term *“official person or foreign @#fi person in a leadership position”,

providing an even more comprehensive definition.

In addition to the new Criminal Code, recognizirtee tdifficulties in dealing with past
international crimes cases on the level of appboats a lesson learnt from tiBszku
cas8’’, the Hungarian Parliament adopted a law in 261 Topy-pasting the Nuremberg
Statute to affirm the definition of the crimes indéd therein and stating that crimes listed in
the UN Convention on the Non-Application of Statafd_imitations, and in Articles 2 and 3
of the Geneva Conventions are not subject to statitimitations — basically repeating the
rules of international law (which is questionabfe the case of Article 3 of the Geneva
Conventions). The acknowledged direct aim of thggslation was to make punishment of
Béla Biszku possibfé® and the less direct, or long-term, aim was to midleerules of the

Nuremberg Charter and the UN Convention applichilprosecutors and judges.

However, according to the present author, thisep@clegislation, although plausible in its
aims, may prove to be counter-effective and dematest the main dilemma of the present
thesis: whether direct application of internatiotelv or implementation of international
norms into national legislation is the more effeetiay. The rules of international law — both
the Nuremberg Charter and the UN Convention ares pdrHungarian legislation due to their

promulgation — are applicable without further impemnting legislation in Hunga?¥,.

However, for all the reasons outlined in the prasiehapters, the Hungarian legislator may

find it more effective and easier to apply interoaal law if implementing legislation is in

77 See Chapter II1.1.(ii).

678 Law nr CCX of 2011.

679 Seehttp://nol.hu/belfold/20111107-eddig_is_indithattaklna_eljarasflast visited on 25 May 2012).
%80 See corresponding opinion of Balazs Jézsef Gétiér,

http://mno.hu/migr_1834/uj_feljelentes _keszulhebiazku-ugyben-19144@8ast visited on 25 May 2012).
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place. Lex Biszku, however, only touches on a vemall part of the various rules of
international law with respect to the punishmeninbérnational crimes, furthermore, it gives
the impression that statutes of limitation is n@placable for certain crimes because it has
been said so in Lex Biszku, and not because itbeas so stated in an international treaty

which is in force in Hungary.

Indeed, various other criminal complaints wereiatéd since Lex Biszku entered into force,
for instance against Yugoslav partizans involvedh® massacre of Hungarian and German
civilians in 1944-1945, because, according to tmainant, now, according to Hungarian
law in force, genocide is not subject to statutedimitations"®’. Hence, the fear that Lex
Biszku created an incorrect precedent, notably ithatbecause of Hungarian implementing
legislation that the rules of international law a@ be applied — thereby giving the
implementing law a constitutive meaning insteadt afearly being declaratif& — seems to

be unfortunately well-founded.

Consequently, the Hungarian prosecutor or judge moay justifiably expect, pointing to Lex
Biszku, that all international norms are includadmplementing legislation, otherwise they
will not apply international norms. As outlined aeo although there are important merits of
adopting implementing legislation, this is not @dk requirement for the application of
international treaties in front of domestic coustg should rather be seen as a tool to ease
applicatiofi®® In addition, usually implementing legislationeispected to be adopted once an
international treaty comes into force in the giwtgte and not in an ad hoc manner, intended

to solve one specific case.

Summarizing the observations above, it must beedt#at Hungarian legislation is now
considerably more in line with international treatin terms of national implementation of the
greva breaches/war crimes regime, it still lacktate instances due to the lack of certain

crimes and, more importantly, the fact that the BR@tatute has still not been promulgated.

81 gee http://index.hu/belfold/2012/01/28/nyomozas_indait_1944-45-0s_delvideki_meszarlas_miafiést
visited on 25 May 2012).

%2 For the significance of declarative versus coustie effect of the law, see Varga Cs. (2011).

%83 For a detailed criticism of Lex Biszku see Varga#011).
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The Korbely-case in front of the European Court of Human Rfjitmade many aspects
apparent related to problems of implementation diadectics between international and
national law. A short assessment of the judgmenthef Court follows, demonstrating
shortcomings in national legislation, in the donegidgments as well as the surprising

failures in the evaluation of the case and relateztnational law by the ECtHR.

To begin with, the Court stated that “[ijn ordenserify whether Article 7 was complied with
in the present case, the Court must determine whétivas foreseeable that the act for which
the applicant was convicted would be qualified agime against humanity. (...) Thus, the
Court will examine (1) whether this act was capableamounting to “a crime against
humanity” as that concept was understood in 19%6(ahwhether it can reasonably be said
that, at the relevant time, Tamas Kaszas [themu]cfi..) was a person who was ‘taking no

active part in the hostilities’ within the meaniofjcommon Article 3.98°

In the present case the ECtHR had to consider whéttvas foreseeable that the act qualified
as a crime against humanity, but it had no reasoexamine whether Tamas Kaszas, the
victim, washors de combatBecause if applicability of Article 3 is confirde and it is
confirmed that such an act amounted to a crimenag&iumanity at the time when it was
committed and provided an armed conflict took pladden the case has to be viewed under
the rules of international law. The alternative sfign therefore is simply whether a crime

against humanity was committed or not.

It must also be mentioned that in 1956, at the twheéhe commission of the act, the
Hungarian Criminal Code did not have a provisiondome against humanity - nor does it
actually have now. There was a chapter on war a;imeluding the punishment of those who
violated the international laws applicable to wlarotigh the treatment of the population of
occupied territories or treatment of prisoners af. wConsequently, the act had to be qualified
under homicide, meaning only that the penalty wientified based on the provision of
homicide, but the elements of the crime were qgiealibbased on the elements of crimes
against humanity. The significance of charging vitdmicide or crime against humanity lies
in that criminal responsibility for crimes agaimgtmanity is not statute barred — and this has
to be regarded by courex officia

®4Case oKorbely v. Hungaryno. 9174/02 — (19.9.08).
®3|pid, Grand Chamber judgment, paras 76-77.
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Since the Hungarian courts were referring to ird@amal law when establishing the criminal
liability of Korbély, his criminal responsibilityl®uld be viewed from an IHL point of view,
that is, the question whether Tamas Kaszas hveas de combabr not will decide whether
Korbély committed a crime against humanity or nbffamas Kaszas wdsors de combat
Korbély committed a crime against humanity; wherdate was nothors de combat
Korbély's act was legal under international humenidn law. Therefore it is wrong for the
ECtHR to examine whether Tamas Kaszas Wwas de combabr not, because this is a
guestion to be decided by the domestic court arsdifnatself no effect on the question of

whether the act should be qualified as crime agamsanity or homicide.

An interesting question is why the Hungarian coastamined the crime as a crime against
humanity and not as a war crime. The Hungarian ttatienal Court held that the crimes
committed in 1956 could amount to crimes againshdmity for the following reasons. For
the crimes committed until 4 November 1956 (whem ¢bnflict became international), such
acts could not be qualified as war crimes, becaud®56 in international law the concept of
war crimes was only to be understood for the cdntexinternational armed conflict.
Therefore such acts would amount to crimes aginstanity®®® to which, similarly to war
crimes, statutory limitations are not applicablesading to the 1968 New York Convention
on the Non-Application of Statutory Limitations té&/ar Crimes and Crimes Against

Humanity®’.

Furthermore, the ECtHR said that “[in the Cowt&sw, one of these criteria — a link or nexus
with an armed conflict — may no longer have bedevent by 1956 (...). However, it would
appear that others still were relevant, notably tbguirement that the crime in question
should not be an isolated or sporadic act but shfmuin part of “State action or policy” or of
a widespread and systematic attack on the civpi@pulation"®®® Why does the Court come

to the conclusion that a link or nexus with an atnecenflict is not relevant if the act was

686 Definition of crimes against humanity in the Nuteerg Charter: ,(c) CRIMES AGAINST HUMANITY:
namely, murder, extermination, enslavement, deporfaand other inhumane acts committed against any
civilian population, before or during the war; @rpecutions on political, racial or religious grdarnn execution

of or in connection with any crime within the judistion of the Tribunal, whether or not in violati@f the
domestic law of the country where perpetrated”, Sharter of the International Military Tribunal aaxed to

the London Agreement (8 August 1945), Article §. (c

%87 Adopted in New York, 26 November 1968.

%88 ECtHR judgment, para 83.
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committed in an armed conflict and it is this vegnsideration why the Hungarian courts

regard this question as a crime against humanity?

The Court goes on to say after an analysis of #rggolar events: "The Court therefore is of
the opinion that Tamas Kaszas did not fall withity @f the categories of non-combatants
protected by common Article 3. Consequently, novadion for crimes against humanity
could reasonably be based on this provision in ghesent case in the light of relevant
international standards at the tinfé%

First is must be highlighted that there is no notad combatant or non-combatant in a non
international armed conflict. If Tamas Kaszas wakeed not a protected person under Article
3, then Korbély did not commit any crime at all,kdling a person directly participating in
hostilities is not a crime under international latvis even more confusing that the Court
earlier indicated that a nexus with war was nogvant in this case. A nexus with war is
indeed relevant, otherwise Article 3 could not ppleed at all. Second, and more importantly,
the ECtHR has no jurisdiction to examine and euel@aidence. This is the task of domestic
courts. The ECtHR’s jurisdiction extends to examgnwhether domestic courts proceeded in
accordance with the European Convention on HumahtRi Therefore, it seems that the

ECtHR went too far with the above statement inudiing into national proceedings.

Poland

The Polish Criminal Cod& has certain similarities with that of the Hungari@lthough
there is a special chapter on ,Offences againstgpaad humanity, and war crimes”, it is not
complete either. The following crimes are missirgnoving tissues or organs for the purpose
of transplantation, the definition of the crime aftack against cultural property is not
corresponding with international law, and the Rolenal legislation also has drawbacks in

integrating command responsibility as well.

89 ECtHR judgment, para 94.

%9 Criminal Code of 6 June 1997, Ustawa z dnia 6wezarl997 r. Kodeks karny. (Dz. U. z dnia 2 sierfdr987
r. Nr 88, poz.553), Chapter XVI. The Polish Parkarhadopted important amendments to the CriminaleGo
2009 mainly to reflect obligations of the Rome Stat
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The Polish penal code makes the same mistake dduhgarian, to omit to exactly define
armed conflict. It is not clear either whether atobns committed in a non-international
armed conflict are to be qualified under ordinanynes. Giving a definition of armed conflict
should not be very complicated. Many states gieed#finition in a specific article providing
for definitions for the whole code (like in Hungarnythe Criminal Code in force, although not
satisfactorily for the time being), or at the begig or end of the relevant chapter dealing
with international crimes or list of the crimes,thia formulation such as ‘who, in an
international armed conflict, ...” (a similar formtian can be found in the German
VolkerstrafgesetzbughFor the sake of clarity, it could be advisablerein such cases to
define international armed conflict. This coulcheit be done through a reference to Article 2
of the Geneva Conventions and Article 1 (4) of Adaial Protocol I, or through an

integration of the text of these treaty provisions.

Estonia

Estonia adopted a new criminal code in 2801Chapter 4, titled “War crimes” includes the
grave breaches with respectable details and irs&msatic manner. It also adopted a unique
but useful provision, saying that violations contedtin armed conflicts that cannot be found
in Chapter 4 shall be qualified based on ordinamnes. This, on one side, is self-evident:
acts that have been committed in an armed conthat, not related to it (for instance
burglary), are obviously not to be judged as wanes. On the other hand, it may also mean
that acts which were committed in relation to amed conflict but for one reason or another
cannot be qualified as war crimes, are to be agplieder ordinary crimes, or, as a third
interpretation, it could mean that with respectitdations to be repressed under international
law where there is a lacuna in Estonian legislatandinary crimes serve as a back-up (an
example could be the crime of damage or unlawfiduse of property of the enemy, which
only qualifies as a war crime if committed in aglarscale, in other cases, it would be an

ordinary crime’®

%91 RT | 2001, 61, 364 (consolidated text RT | 2008, B04), last amended 24.01.2007, entered intceforc
15.03.2007.

92 See the presentation of Estonian participant @& @onference ,The role of the judiciary in the
implementation of international humanitarian lawgld in Budapest, 29-30 October 2007. Presentatiofile
with the author.
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The Estonian Criminal Code does not define wareejthut the Commentary states that “war”
is a situation that is described in Article 2 ok tlbeneva Conventions, Article 1 (4) of
Additional Protocol | and Article 1 of Additionalrétocol 11°%° This means that Estonia has a
included non-international armed conflicts, butyomh the understanding of Additional
Protocol Il. Here the question arises, whether com#rticle 3 was forgotten, or was left out
with intention. It must be mentioned here that aso;m why national criminal codes are
reluctant to include non-international armed cadlin the understanding of Article 3 may be
that its exact scope of application is difficult define. One obvious omission in Estonian
penal legislation is the crime of endangering thgspal or mental health of a person under
the power of a party; otherwise, the Estonian lawecs grave breaches and war crimes quite

extensivel§™.

Lithuania

The Lithuanian criminal cod& has dealt with the incorporation of grave breaches war
crimes into national legislation with similar depifhe criminal code adopted in 2000 lists
grave breaches and war crimes in a systematicdralstive way. This piece of legislation is
also clear in regard to the scope of applicatidre trimes start with the following
formulation: “who, in international armed confliaiccupation or annexation...”. Lithuania
can generally be called an eminent in taking iteerimational obligations serious and
incorporating even those treaty obligations ingolégislation that most other countries of the

region usually forget.

It becomes clear from the examples above that maltiegislation is still not complete. These
faults and inaccuracies in national laws may causgr hickups in domestic application,
because although reference to international lawabaays be made, it caused in most cases
problems: either the judges could not interprezrimational law correctly or issues of legality

arose.

%93 |pjd.

89 Other lacunae: ICC Art 8lIb(xxvi) and e(viii): Cseripting or enlisting children under the age @efin years
into the national armed forces or using them tdigipate actively; ICC Art 8 llIb(xi) and art 8lleqj of the ICC
Statute: Killing or wounding treacherously a conalmaitadversary; ICC Art 8lIb(xxiii): Utilizing therpsence of

a civilian or other protected person to renderaigrpoints, areas or military forces immune fromnlitany
operations; Art 85lli(e) of the AP I: Killing or wmding a combatant hors de combat who has not yet
surrendered at discretion. See presentation of@nBarmas, note 44.

%9 Baudziamojo Kodekso Patvirtinimo Isigaliojimo, Istatymas, 2000 m. rugjs 26 d. Nr. VIII-1968.
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3. On the level of internal jurisprudence

Domestic courts are often fighting hard to applteinational law, carry out war crimes
procedures, conform different legal regimes in saseextradition requests concerning war
crimes or to withstand political pressure. Thisimgrtask demands a concerted effort from
judges and prosecutors and can only be really safidein case adequate mechanism are at
place, both in preparing judges for these challsnged in making adequate resources

available.

The present sub-chapter first lists some caseswtaemonstrate the difficult circumstances in
which courts have to operate, often pressurizegdiifics, the media or public opinion, it
then gives an overview of mechanisms that may eréhaourts’ work, followed by specific
recommendations for Hungary. The sub-chapter thecantrates on domestic courts’ role in
exercising universal jurisdiction, followed by aepentation of domestic cases cases in this
field.

The separate discussion of domestic practice oretsal jurisdiction is again necessitated on
one hand by the fact that given the uncertain lelgéhitions in international law, domestic
practice has greatly contributed to an understandih the application of universal
jurisdiction, and on the other hand because domestictice on universal jurisdiction is a
field where the national jurisprudence’ role is lpaibly greater than in other fields in further
developing questions arising from not sufficienityear or controversial international

obligations.

(i) When domestic courts are trying to solve the pyblem...

Although we have argued in most of the above pé&gethe legislator to solve the problems
and questions of application of international lawnational legal systems, in many cases it
was precisely the domestic courts who were seeton§ind a solution to the emerging
problem and were fighting their way out of polifiead other pressure. These efforts did not

always come up with comforting solutions, but amod) indicators that it is not only the
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legislator that is responsible for the body of intgional law to be regarded in national

systems.

In the already citedKlaus Barbiecase, French courts faced the problem of making a
difference between crimes against humanity and evemes. This problem, notably the
difficulty in differentiating between these two gms of crimes is a typical drawback of
international law and its lack of precise definigo This was even more a crucial question for
France, since it did allow statute of limitatiorms £rimes against humanity, but not for war
crimes. In the Barbie-case, the Court of Appeal #redCriminal Chamber disagreed in the
interpretation of the Nuremberg Charter in thissjiom: while the Chamber adopted a strict
interpretation of crimes against humanity, the Agpeopted for an extensive application,

therefore allowing for the punishment of the actsaerned as crimes against humaifty

The root of the question was political, as it wase tb fear of the French government that war
crimes cases could be opened regarding acts afréodarried out by the French army in
Algeria in the 1950s that it did not accept the-application of statute of limitations for war
crimes, as stipulated by the 1968 New York ConwentSince the attempt to shield France’s
own criminals backfired, the judges had to makeadd concentrate on charges of crimes
against humanity against Barbie in order that motget away from justice. Even with this
solution, the fact that he could not be tried farwrimes was seen as a major failure of the

procedure.

Similarly, difficult issues had to be counterbaladdy the judges in tHeichmanncase. Here
the whole procedure could have been corrupted alubket questionable way and legality of
apprehension of Eichmaff, had it not been the insistence of the Israelirtsoarguing for

the right and interest of Israel to proceed indase.

Another interesting example was tKépiré-cas&®® Képiré was a lieutenant in the Hungarian
gendarm, who participated in the Novi Sad raid 942, later called as the “cold days”, an

infamous series of events during which, as a respao Yugoslav partisan attacks against

9% See Poncela (2000), pp. 893-894.

97 As is well known, Eichmann had been living in Angjea under an alias name. He was apprehended and
actually kidnapped by the Mossad, without the kmamwof the Argentinean authorities. The apprehengias
clearly in violation of international law infringinthe sovereignty of Argentina.

%9 Sources on the Képird-cagetp://index.hu/belfold/2011/07/18/kepiro_itel¢kast visited on 23 May 2012),
the judgment is available dittp://nja.hu/hirek/kepiro-sandor-csendor-ugffast visited on 23 May 2012).
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Hungarian forces who re-occupied Novi Sad, a raid Weld resulting in the death of cca.
3000 Serb and Jew civilians. Képiré was senterrcd®44 for 10 years imprisonment for his
role in the raid, however, he did not have to s¢imeesentence and was soon replaced into the
gendarmerie service, due to a decision of Goverwsthy annulling the judgment. His exact
and direct role was never cleared, and Képir6 Hasmya denied charges of directly
participating in the events. After Képiré moved lb&m Hungary from Buenos Aires, in 2006
the Simon Wiesenthal Center made a criminal complagainst Képird in front of the
Hungarian authorities for charges of war crimese Taurt proceedings started in May 2011,

followed by a huge media attention.

The Metropolitan Court raised Képird from the cleargn first instance in July 2011, due to
lack of evidence. The Court did not find that these was violating thee bis in idem
principle, since the decision of the Governor annullingjtitgment applied to the judgment
itself and not the facts determined in it. Since jidgment was in fact sent back to the Chief
of Staff who, in his discretionary role did nottiate new proceedings, the case cannot be

considered as inadmissible under tieebis in idenmule 5%°

Since Képird died in September 2011, no appealegsocould take place. Although the
Wiesenthal Centre, as well as the Serbian autbsrigixpressed their discontent with the
judgment, the case remained highly controversidlungary due to it having been very badly
prepared and from the first minute lacking any déonawg evidence, many seeing it as a
makeshift case lacking real evidence pushed bWiesenthal Centre to justify its existence.
The Képird judgment demonstrated the will of thendetic court being able to free itself
from political considerations and expectations frpants of the international community and

relying exclusively on legal issues.

TheZentatcase also merits attention due to its way of hagdly the courts, notwithstanding

the political and media attention around it. Che&entai, now an Australian citizen, was a
member of the Hungarian Army during World War lle Mias charged with beating to death
an 18-year-old Jewish civilian in 1944 for not wiegrthe yellow star, and dumped his body
into the Danube. Zentai was tracked down by theo8iWiesenthal Center. The Center

initiated his extradition from Australia to Hungaxy stand charges of war crimes, which was

99 See point I1I. / Facts of the case in the judgment
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official confirmed by Hungary in the face of an mexdition request. Consequently, in 2005 he

was arrested in Australia to stand extradition inggt

The 86-year-old Zentai at the time, suffering fregveral illnesses, was said not to survive
the trip to Hungary. After several turns of appeadsinst extradition and the emergence of
new evidences, including a testimony from his farrme@mmander blaming a fellow soldier

for the crime Zentai was alleged to have been cdtachiand a polygraph test passed by
Zentai, he remained in Australia, since the Fed€aurt stated that it could not extradite
Zentai due to the fact that Hungary had not laidrghs against him but merely wanted to

guestion him.

The confusion was about whether Hungary wantedutestipn him or lay charges against
him. As the lawyers stressed during the proceedinglustralia, according to Hungarian
legislation, questioning would come first, duringpieh Zentai would have the possibility to
argue his innocence, and the questioning couldtriescharges being brought against fifh

The important issue for Australia though is whethentai is wanted for only questioning or

for trial — a question that is not so clear-cutha face of Hungarian criminal legislation.

The Australian Minister for Home Affairs appealdte tdecision in January 2011, but the
decision was upheld by the Federal CAltThe Court said that it could not accept the
extradition, because the offence ‘war crime’ did exist in Hungarian legislation in 1944
The controversy of the case was that the act doale constituted the crime of murder, and
this was what the Minister of Home Affairs based éxtradition decision on.

The issue reached the High Court of Australia, Widonsidered at its hearing in May 2012
that the crime could have been qualified as muadeording to the laws in force in Hungary
at the time. However, murder was not listed in ¢k&gadition treaty with Hungary, but war

crime was, eventhough war crime did not appear imdarian legislation until an 1945

700 hitp://www.theaustralian.com.au/news/nation/hungaants-zentai-to-face-murder-charge/story-e6frgénf-

122605706933 7last visited on 23 May 2012).

01 hitp://au.news.yahoo.com/thewest/a/-/breaking/9881at connor-was-misled-on-zentai-cagiast visited on
23 May 2012).

02 http://www.perthnow.com.au/news/western-austrdiiaries-zentai-war-crimes-case-goes-to-high-
court/story-e6frg13u-12263120991d8ast visited on 23 May 2012).
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law’®® The High Court finally decided against the exitiad of Zentai. It held, similarly to
the Federal Court, that the condition of doublenanality did not stand, because war crimes
were not punishable under Hungarian laws in 1445

The resolution of the Institut de Droit Internadi{® raises attention on the need for balance
between the role of national judges in the appbeadf international law and the fact that
being functionaries of their own country they afeeio exposed to political considerations or
even pressure by their own government. The reped the strengthening of independence as
a part of the solution, including through “by renmay certain limitations on their
independence which are sometimes imposed with degathe application of international
law by law and by practicé”. The resolution sets out certain guidelines thauid lead
national courts during the application of interoatl law. Although there is nothing striking
new in the guidelines from the face of internatidae, some of its points merit attention and

certainly point towards a more effective system.

The resolution, as a start, supposes that nat@mmatsdo apply international law: “[n]ational

courts should be empowered by their domestic legigr to interpret and apply international
law with full independence’®’, including international customary law — which, e had

seen from cited cases, was not always obviousdtomal courts —, and general principles of
law™®® It also states that courts should enjoy the sieslom of interpretation as they do
with other sets of rules. Finally, the following tiste of the resolution could be easily
understood, but not only, for universal jurisdiaticases: “[n]ational courts should have full
independence in the interpretation of a treaty, ingakvery effort to interpret it as it would be
interpreted by an international tribunal and avagdinterpretations influenced by national

interests®®®,

93 http://www.echotv.hu/kulfold/megnyitottak_a_charleentaiugy utolso_fejezetet.htnflast visited on 23
May 2012).

o4 http://www.theaustralian.com.au/news/nation/charzkestai-case-the-last-nazi-pursuit/story-e6frg6nf-
122645132552 last visited on 3 September 2012).

% The Activities of National Judges and the Intdimaal Relations of their State, Final Report”, pthl in
Milan, in: 65 Yearbook of the Institute of Interimatal Law(1993) (hereafter the Milan resolution).

%% |bid, Preamble, paras 4-5.

"7 bid, Article 1.

"% bid, Articles 4 and 6.

"9bid, Article 5.3.
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Although Benvenisti accused the wording of the gsmn by being bold and watered-down,
and not without reason, he admits that the priesigldopted by the resolution are meant to
address doctrines that had been used by nationaisctw shield themselves from applying
international law’*° At the same time, when it comes to political puessit is not the courts
that are to blame. The recommendations of the uésal are therefore grouped around these
two issues: the need for courts to regard inteonatilaw during their proceedings, and the
abstaining of the other branches of the state fiervening. The existence of the two are

inevitable for effective procedures that complyhwitternational law.

The cases cited above in the present chapter aoithén chapters of the present study testify
to the difficulties, not only on the legal fieldf, @ourts in facing their tasks. We could not have
imagined Belgian prosecutors and courts allowingtfe prosecution of Ariel Sharon or
French courts for allowing a criminal procedureiagaDonald Rumsfeld due to the politics

around those cases.

The International Law Association established a mittee to study the principles on the
application of international law by domestic colfrtsAlthough the report is still in the
making, the terms of reference of the working grgiye us a picture of the questions they
are examining. While the committee is supposeddkwn principle of national courts vis-a-
vis “international obligations stemming from intational institutions, including international
courts, rather than to treaty obligations”, themterof reference acknowledges that ,the
difference between the categories of decisionstdrmational institutions on the one hand
and treaty obligations, on the other, is not skaarg it may well be that national practices in

regard of both categories are subject to similarcjples.”*?

The paper describes the perplexity of the questitim the following: “these organs [national
courts] remain grounded in the legal system andigall order of the very state whose acts
and policies they are to assess against the s@mdéinternational law**3. Yet, the paper

approaches this issue from the side of internatimstitutions as well: ,[t]his duality leads to

"0 Benvenisti (1994), p. 429.
"1 The Committee working on ’Principles on the engaget of domestic courts with international law’'ried
working in May 2011. Seéhttp://www.ila-hg.org/en/committees/study groupsucfid/1039 (last visited 5
October 2012).
"2 proposal for an ILA Study Group on the Principdesthe application of international law by domesteirts,
adopted by the International Law Association in Mapll, pp 1-2. Available athttp:/www.ila-
blg.orq/en/committees/studv groups.cfm/cid/10ast visited 5 October 2012).

Ibid, p.1.
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(...) practical questions as to when internationatiintions can, or cannot rely, on decisions

of national courts It will be interesting to see the findings of t@mmittee.

Notwithstanding the difficulties that are indeedesent for national courts and cannot be
sided, there are important steps the state coukkmghe following sub-chapter introduces
practical mechanisms that could enhance the workuttorities when facing war crimes

procedures.

(i) War crimes units

Recognizing the difficulties in trying serious imational crimes, a number of states have set
up specialized units within their investigative lawities (police and prosecution),
immigration services and courts to deal with casegerning international crimes. Such units
allow for the concentration of information, expede, know-how, expertise and good
relations with other similar units, with internated organizations and within the state
authoritie$™. Recognizing the boosting effect of war crimestarin effective domestic
procedures, the EU Council adopted several dedssupporting the formation of such
bodieg™.

These units usually comprise of police officerggacutors and immigration officials — either
in one single unit or in separate units within teepective authorities, but working in close
cooperation. Usually separate units exist in codssto the size of the units, the word “unit”

is often misleading, as these mostly consist ofartgvo persons only. The personnel of such
units participated at specialized trainings orgedizy international organizations, the

Interpol or by experts of their own countries wekperience in international tribunals or

" pid.

"5 See REDRESS/FIDH, Strategies for the effectiveesigation and prosecution of serious international
crimes: The practice of specialized war crimesgjritecember 2010 (hereafter REDRESS/FIDH reposan
crimes units), p. 9. This sub-chapter relies imgigle on the findings of this document.

1% preamble, Council Decision 2002/494/JHA, 13 Juf@22“The investigation and prosecution of, and
exchange of information on, genocide, crimes agdinmanity and war crimes is to remain the respmiityi of
national authorities, except as affected by intéonal law.” Article 4, Council Decision 2003/335{4 8 May
2003: “Member States shall consider the need tageadr designate specialist units within the corapetaw
enforcement authorities with particular respongipifor investigating and, as appropriate, prosecutthe
crimes in question.”
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elsewheré"’. Exchange of information or study trips among siaite also contributing to their

training and further education.

As for the expenses, although it is true that pdoces related to international crimes are
usually bearing high expenses, the setting up @ @md their training have very low costs.
Setting up of the units is merely an administrativeasure, with personnel of the units being
assigned to other cases as well. Trainings proviethternational organizations or NGOs,
such as the ICRC, OSCE or FIDH/REDRESS, are usuitiher free of charge or financial

support is available.

The first war crimes units were set up with respictinvestigation and prosecution of
suspects with respect to Nazi crimes. Such unidsbezn set up in Germany in 1958in the
US in 1979" in Canada in 1985’ in Australia in 1987, in the UK in 1991?* and in
Poland in 1998° However, these units finally ended up prosecutmly a very small
number of suspedt. In the United Kingdom for instance, out of 37&estigations, only
one prosecution took place. The expenses connextiis one conviction reached an absurd

sum: the cost of investigation only in the firstet@ years was 5,4 million GBP Not many

" See REDRESS/FIDH report on war crimes units, pfL.1.0

"8 The Central Office of the State Justice Administrafor the Investigation of National Socialisti@es
(Zentrale Stelle der Landesjustizverwaltungen zufkkirung nationalsozialistischer Verbrechen)
www.zentrale-stelle.de/serviet/PB/menu/1193355Auuen| ?ROOT=119320{ast visited on 10 January 2012).
"9 Us Department of Justice Human Rights and Speciaecutions Section,
www.justice.gov/criminal/hrsp/abouflast visited on 10 January 2012).

20 Canadian Department of Justice, Crimes Against #&hity and War Crimes Program. In 1987, the
Department of Justice Canada, the Royal Canadiarundd Police and Citizenship and Immigration
Canada were given specific mandates to take apptedegal action against alleged Second World @ine
suspects believed to be in Canada. In 1998, the@ment expanded its war crimes initiative to madgost-
Second World War) conflicts, because there waseabdistinction between the process and policyiegple to
WWII and Modern War Crimes. Seavw.justice.gc.ca/eng/pi/wc-ca/wwp-pgm.htiifdst visited on 11 January
2012) .

2 Blumenthal, David A. and McCormack, Timothy L.téd§.), The Legacy of Nuremberg: Civilising influenc
or institutionalized Vengeance? Leiden, Martinughdfif Publishers (2008). See Review by Ben Bati0g,
Journal of International Criminal Justice (2009p4412.

225ee War Crimes Act 1991.

2 The Institute of National Remembrance - Commis$iwrihe Prosecution of Crimes against the Poliakids
(IPN). Seawww.ipn.gov.pl/portal/en/35/1/Brief history.htr{iast visited on 11 January 2012).

24 For instance, the Australian unit was stronglyicided after the decision not the extradite Crmientai to
Hungary. ,At its height, from 1987 to 1992, a Spédnvestigations Unit set up by the Hawke governime
examined up to 800 cases of suspected Nazi-eranvainals living in Australia, but a lack of hardidence
and the unreliability of aged witnesses made ffidift to lay charges. Some questioned whether raliats
heart was really in the hunt to prosecute crimemmited half a century earlier. A 2006 US-governten
commissioned report accused Australia of havingdambivalent" attitude to hunting Nazi war criminalsd a
"lack of the requisite political will". Seattp://www.theaustralian.com.au/news/nation/chariestai-case-the-
last-nazi-pursuit/story-e6frgénf-1226451 3255 st visited on 3 September 2012).

2> Seehttp://news.bbc.co.uk/2/hi/uk_news/309814.¢kmst visited on 12 January 2012).
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states can afford this. Probably this was the ma@son why most of these units were finally

called off or reorganized.

An impediment of the setting up of specialized simbuld be that procedures related to war
crimes, crimes against humanity and genocide anerage compared to ordinary cases. Most
of the domestic cases were related to crimes caeanih one specific state or related to one
specific situation which for any reason had a catior with the prosecuting state: either
historical links (such as between Rwanda and Beigand France), geographical proximity, a
legislation open to universal jurisdiction caseke(lin Belgium) or the fact that many
immigrants arrived from the conflict as a resultaolvantageous immigration policies (e.g.
Sweden). At the same time, in Western Europe, nedirthe states already had such cases,
therefore it can be generally stated that for timishat reason all or most states will have to

face such procedures.

In addition, the number of processes related tocsiares perpetrated by own soldiers in the
framework of multi-national military missions hads@ decreased. The challenges to
investigating and prosecuting crimes committed ¥ goldiers may be less demanding due
to the easier availability of the suspect and ewds, still, in substance, these bear a

significant similarity with cases where the perptir was not an own national.

An additional motive for states to set up war csnumits to allow effective procedures was
that none of these states wanted to be seen athaabdms for criminals committing such
crimes. The more states establish a set-up allof@nguch procedures, the more other states
will be considered as safe havens. This is espgdiale for Central European countries,
where no such units exist, whereas most of the &#e&uropean countries either have such
units or are otherwise dealing effectively withises international crimes. Consequently, the
more effective Western European countries becameemiore Central European countries will

be considered as safe havens.

In the endeavor to avoid that a state becomeseahsafen, thémmigration authoritiesalso
have an important role to play. The part played immigration authorities is often
underestimated in inexperienced states. At the dame if we think of it, it is just logical
that in cases where the perpetrator is not a ratmina foreign country, it is the immigration

authorities that can stop the influx of such pessomno the country without being noticed.
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Therefore their training and close cooperation wither law enforcement authorities is

inevitable.

Correspondingly, war crimes units or small teamsd h&en set up within immigration
authorities in various countries to avoid that espe suspected of having committed a serious
violation of international law can enter the coyninnoticed and eventually seek asylum,
refugee or other stati&® The personnel of such units are often specialiredpecific
countries or contexts and work closely with law ceoément authorities. In other cases,
personnel of war crimes units merely advise imntigra officials or carry out specific
methods, such as  special interviewing  techniquesp tgo  through
immigration/citizenship/refugee requests in ordersbrt out possible suspects of serious
international crime€’. The action specialized units may take varies frefasal to enter the
country, revoking citizenship or refugee statufiysal of granting refugee status or eventually

handing the person over to the police.

In addition, immigration authorities may also befus for ongoing cases in that they may be
able to track potential victims and witnesses. lendark, for example, the Special
International Crimes Office has access to the fiiethe immigration authority through which

it can track down potential victims and witnesé&sThis resulted in subsequent investigation

in 22 cases.

It must be noted, however, that numbers of invasibgs resulting from reports of
immigration authorities vary. In the UK, althouglany possible suspects have been detected
and were refused to enter the country, referraghéopolice and eventual investigations took
place only in a relatively small number of caséssIclaimed that among the war crimes
suspects living in Britain are Saddam Hussein'sa@efficial, a Congolese police chief and a
member of the Criminal Investigations DepartmenZiimbabwe under Robert Mugabe. It is

also known that while during the period 2005-208@0 applications have been turned down

26 See REDRESS/FIDH report on war crimes units, fipld.

27 Such techniques may include interviewing the a@pli about previous jobs during which suspicion ey
raised if the asylum seeker was a member of the arrmilitant group at a time when that army/mititayroup
was known for commission of serious internationahes, or if the person was a member of the govermirar
held important posts in a regime known for gravesas.

8 See p. 2 in:http://www.sico.ankl.dk/media/SICO_2009 - Summany English.pdf (last visited on 18
January 2012).
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due to fear that the applicant had been involvethencommission of war crimes, only 51

names have been forwarded to the Metropolitan @addind no prosecution took plate

The numbers give more way to optimism in the Né#mels, where immigration authorities
refused to grant asylum due to possible involvemanserious international crimes in
approximately 700 cases, and in 2009, 43 cases hage examined by the police and
prosecution that had been referred to them by timaigration authorities, out of which 3
were pending before courts, 2 were in the investigaphase and 38 in the preliminary
investigation phasé’. In Denmark, one third of the cases investigatgdttie Special

International Crimes Office have been reportedHgy@anish Immigration Servite.

It is important to realize that the number of pmg®ns is not the only factor demonstrating
the successfulness of war crimes units within inratign authorities. Their tasks are usually
twofold: on the one hand, to ensure prosecutiors sack down possible victims and
witnesses, on the other hand, to be aware if aopessspected of having committed a serious
international crime entered or is present in thentxy. This second factor is important in
order to be able to take action: send the persok tfoethe state of origin or extradite to a state
which has an interest in prosecution, or eventuadligd over to an international court should
such a request be made.

Special units set up in thavestigation and prosecution authoritiesually comprise of a
couple of persons within the police and/or prosecutlealing exclusively with war crimes
cases. In Denmark, the unit comprises of 17 pergor@duding both investigators and
prosecutors) and is a part of the Danish ProsetuSiervicé®% in Belgium, one senior
prosecutor is supervising a team and five polickcerfs are dealing only with serious

international crimes; in the Netherlands, 30 ingedors and four prosecutors are dealing

2 gee ,Exclusive: Britain: A 'safe haven' for waintinals; More than 50 people wanted for murder tomtlire
living here free from prosecution, campaigners sa@yie Independent, 6 April 2010, available at
http://www.independent.co.uk/news/uk/home-newsigsigk-britain-a-safe-haven-for-war-criminals-
1936707.htm(last visited on 14 January 2012).

30 See REDRESS/FIDH report on war crimes units, gpl3.

731 Seehttp://www.sico.ankl.dk/page34.asfiast visited on 18 January 2012).

32.51CO (Special International Crimes Office), siitseestablishment in 2002, has opened investigaiioR37
cases related to crimes that have taken placeoimdr30 countries; out of these, 172 cases have dmeluded
until 2009. Sedttp://www.sico.ankl.dk/page34.asfiast visited on 18 January 2012). The majorityhaf cases
are related to the Middle East, followed by therfer Yugoslavia. See 2009 Annual Report 2009 — Sumima

English available atwww.sico.ankl.dk/media/SICO 2009 - Summary in English.pdf (last visited on 18
January 2012).
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exclusively with international crimé&8; in Germany, two prosecutors are assigned
permanently and four prosecutors temporarily, agks investigators are working on war
crimes cases; in Sweden, the police has a 10-meuaniseand four prosecutors working on
international crimes casé¥ Investigations into such crimes can often be leyighowever,
the Danish unit’'s demonstrated aim is to be abléetermine within 12 months whether there
is sufficient evidence to prosecute or else ingaston should be halted. In 2009, 22 cases
have been decided and this goal was met in 16 Cases

Although one can rarely speak of a unit set upiwitiourts in most states a designated court
has exclusive competence for international crimeses and it is the same judge(s) that are
carrying out the procedures. Such a system alltwvat d trained and experienced judge is

dealing with such cases and also contributes teistamt judicial practice.

The result of the overall work of specialized uniss nevertheless striking: out of 24
convictions on account of serious internationalmeis, 18 involved investigation and
prosecution undertaken by specialized uffftsThe International Federation for Human
Rights (FIDH) and REDRESS, in their project to nthp work of existing units and assess
their usefulness have gone as far as declaring‘ithaill be difficult, if not impossible, to
successfully prosecute a suspect of serious irtten@ crimes without special

arrangements®’.

Indeed, numbers show that the number of investigati prosecutions and eventual
convictions are much higher in states having aiapeed unit and cases are concluded within
much shorter time if units exist. In Finland, fasitancead hocresources were provided for
an ongoing case, which resulted in that investigatind prosecution was concluded within
three years, and the trial was concluded withinniénths. The case raised huge media
attention. It was unique in its kind in Finland.o&dind 100 witnesses had been heard in the
pre-trial phase, most of them abroad; 68 witnessas heard by the court (out of whom only

one lived in Finland). The court proceedings ineldiccourt sessions in Kigali and Dar es

33 Such a high number of persons assigned only @riational crimes may be explained by the fact that
Netherlands is a specially affected state duesttaitorable immigration policy and its determinatto carry out
effective war crimes procedures.

34 See REDRESS/FIDH report on war crimes units, fpla.

3> See http://www.sico.ankl.dk/media/SICO_2009 - Summany English.pdf (last visited on 18 January
2012).

3¢ See REDRESS/FIDH report on war crimes units, p. 18

" bid, p. 21.
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Salaam to hear witnesses, and a site visit in NyakRwanda, where the crimes were
committed. Finland's Minister of Justice, Tuija Braaid in an interview that the Nordic
country was both capable and ready to host thé tdle have specialists and lawyers
working in international fields and expertise irteimational criminal cases ... It's a global
world, and we're not an isolated isladd®" In most countries these time-frames would be
highly praised even for an average domestic case,alone for a case involving an
international crime. It goes therefore without digesthat the setting up of units dealing with

serious international crimes requires relativelydieffort and results in huge advantages.

(i) Recommendations for Hungary

Although it is clear that Hungary is not and prdyabill not be facing an influx of serious
international crimes suspects on its territory onass amount of international crimes cases, it
should nevertheless not neglect its internationaligations. Besides, cases concerning
international crimes occasionally did show up ahtéhase occasions the Hungarian system
has mostly demonstrated an instable ability to da#h them. What mostly seems to be
lacking in Hungary is the recognition of the prabland the will to make it do. Arguments
relating to the absence of finances, small numlberases or the lack of national interest
usually outdo any considerations about how theesystould be improved without investing

much money in it.

Due to the relatively small number of ongoing osgible cases and the meager financial
possibilities it is naturally not viable to set upits composed of several persons in each
authority: immigration, police, prosecution and ttwurts. Still, several technical measures

could be adopted which do not require the allocatibserious funds®.

These are for instance:

8 See Prosecutor v Francois Bazaramba(R 09/404), judgment of June 2011. See

http://publicinternationallawandpolicygroup.org/vepatent/uploads/2011/04/wcpw_volO4issuel2.html#rwl
(last visited on 18 January 2012) and Press Relefadee District Court of ITA-UUSIMAA of 11 June 20
available atttp://www.adh-geneva.ch/RULAC/pdf_state/Finlandidin.pdf(last visited on 18 January 2012).
39 See Réka Varga, Domestic procedures on sericeattonal crimes: interaction between internatiameal
domestic jurisprudence and ways forward for doroesithorities, in: 9/1 Miskolc Journal of Interratal Law
(2012) 54-68, p. 67. ff.
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(i) The setting up of unitsn each authority with designating personnel wlaveh
gathered knowledge and information to be able & déh international crimes cases.
Such personnel may not have to be assigned tocasds exclusively but would have
exclusive competence for war crimes and other gegrioternational cases. Within the
immigration authority this could mean that in case any suspicions about an
applicant’s involvement in international crimes high requires that all the personnel
is informed to a basic extent about what could bé&uspicious case’ - his/her
application could be run through the “war crimestunwho could, should the need
arise, undertake additional interviews with the spar Within the police and
prosecution, this would obviously mean that in\gegion would be carried out by the
unit or under the supervision or with the assistamicsuch unit.

(i) Training could be provided by taking advantage of trainjingenferences,
workshops organized by international organizatiand NGOS,* visiting other units
to gather experience, seeking cooperation with emmaaxl institutions in Hungary and
abroad and taking advantage of the experiencesinfatians who had been working
at international tribunals or courts. This alsoludes the encouragement of relevant
personnel for temporary posting to internationalrt® and tribunals. Worth to note,
that similar units of several countries are orgagzconferences and workshops to

enable exchange of experience of their &taff

(i) The adoption of adequategislationto provide an adequate framework for such
procedures, including taking into account the dpmites of such trials, such as
absence of the suspect (mainly in universal jucismh cases), the place of

commission of the crimes being abroad, protectionatims and witnesses, etcetera.

(iv) Develop cooperationlines where nonexistent and increase cooperatibarav
already exists between immigration and investigatipolice and prosecution)
authorities in order to gain from each other’s infation on suspects, victims and

witnesses. Cooperation is also important amongs wiitlifferent countries, especially

0 For instance the Interpol, the Institute for In&ional Criminal Investigations or the Joint Rapidsponse

Team are regularly offering such training posdiei.

"1 For example, the Nordic countries organized a emice early 2009, followed by two other eventshim

same year, seeking ways to further cooperate. S8eimp http://www.sico.ankl.dk/media/SICO_2009 -
Summary_in_English.pdfast visited on 18 January 2012).
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bearing in mind that investigations and prosecutiare often carried out by several
countries related to the same situation, such @&sesr committed in Rwanda,
Afghanistan, ex-Yugoslavia or Irag. Sharing of mfation and cooperation among
the units could substantially ease the work ofahthoritie$*2 It can even happen that
two countries are investigating in the same indidenich means they could benefit
from each other’s witness testimonies, documentghar relevant information. Worth
to note that the EU Network of Contact Points iapext of persons responsible for
genocide, crimes against humanity and war crifi@srings together experts from
ministries of justice, police investigators and ggeutors to share information and
expertise on procedures related to these intematicrimes. Hungary already has a
contact point for this network. The network ofterganizes events and conferences

and facilitates the cooperation among states fstaring of experiences.

(v) Finally, on a more general note, the adeqpabenulgationof ratified international
treaties is a must-do and a basis of further steptably, the promulgation of the ICC

Rome Statute would be highly desirablé.

As a conclusion, it would be simplicist to blames timdividual prosecutors or judges for
failing to adequately engage in questions concgrimternational law with which they had
not met before. This problem requires a compleitudt from the state, and examples of
many countries demonstrate that if there is a detetion to invest a minimal effort in
creating units and training personnel, states neaiy la much better position when confronted

with cases on international crimes.

"2 Taking Rwanda as an example, only in Europe ardithdountries have carried out investigations eeldo

the genocide. See REDRESS/FIDH report on war crimés, pp. 24-25.

3 The EU Network was created by decision 2002/494/J{ 13 June 2002, of the Justice and Home Affairs
Council and reaffirmed with Council Decision 200338IHA. See http://www.eurojust.europa.eu/gen-
network.htm(last visited on 25 January 2012). In July 201d B network established a permanent secretariat
in the Hague.

"4 The issue of the official translation of the Gem&onventions also regularly comes up. While theeSea
Conventions had been promulgated by law nr. 3296#1this did not contain the original text or tHengarian
translation. The Hungarian text came out in a djgefrm, ,International treaties from the Ministef Foreign
Affairs”, nrs. 2000/17, 2000/18, 2000/19 and 2000f@r the four Geneva Conventions respectivelysehlead
been issued in the Official Gazette nr. 112 of 20@0has been often questioned whether this form of
promulgating the text of the Geneva Conventionggpropriate and confirms with the principle of lkya
Although the Hungarian text should have ideallyrbpeomulgated in the law of 1954, and the publaabf the
Hungarian text in a form that is practically ndaw is far from an ideal solution, reference to famailability of

the text of the Geneva Conventions cannot be ramstte present author’s opinion, especially imtigf the fact
that this argument had not been accepted by thepean Court of Human Rights in the Korbely cadeeeit
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(iv) Role of the judiciary in exercising universaljurisdiction

Universal jurisdiction is sought to be an enforcatmaechanism whose final application and
success will be decided in the courtroom. Howeweueate national legislation may be, its
fate will finally be decided by the judges throuigbw they apply it, how they harmonize it
with basic legal principles, or whether they dedidgut further restriction on its application
in the name of the rule of law. In the end, the factors that the judges will have to consider

are international moralityersusprocedural conveniencé&

Being aware of the motives of universal jurisdintia the case of war crimes is an important
aspect while actually applying it. Therefore judge® not completely free as to the
interpretation of universal jurisdiction, but areumd by an interpretation that is consistent
with its aim and purpose. At the same time, judges restricted in the application of
universal jurisdiction by basic legal principlespgedural rules and the sovereignty of other
states’*® Based on these latter considerations, applicaifonniversal jurisdiction has been

blocked by many judges.

With this experience in the background, it is sdiliquestion for the future how universal
jurisdiction can be made effective in a way thatacceptable for the judges but is also
fulfilling the role assigned to it. It seems thatrguing a strict and pragmatic approach where
universal jurisdiction is absolute is not workalleacceptable in many cases, at the same
time, the restrictions judges link to the applioatiof universal jurisdiction often contravene

its very essence.

In addition, there are financial aspects influegcihe exercise of universal jurisdiction.
Collecting evidence in a country far away and whie act may have happened years or
decades ago is fairly expensive, and states whodeigry system is dealing with a
continuing lack of resources even for their ordynardicial procedures will not rush to
investigate and prosecute a case which will beitalkly very expensive and does not concern

the state directly. Therefore the exercise of usiakjurisdiction also depends on the will of

> Slaughter (2006), p. 169.
%% Regarding the relationship between universal giict®on and state sovereignty, see Graefrath (1990)72-
73.
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the state and the expression of such will in dexgpthoney, manpower and energy into such

cases. Countries such as those in Central Europetigically not taken up such tasks.

(v) National case law on universal jurisdiction

National case law on universal jurisdiction hasssabtially appeared only in the recent two
decades and there is a tendency of an increasimberuof cases. A non-exhaustive list
follows below, highlighting some interesting aspeatf the application of universal

jurisdiction, or cases where the application ofversal jurisdiction was controversial and

provides a perfect demonstration of the non-legakerations.

Belgium often mentioned as the pioneer in applying umsi@eijurisdiction, has imposed
restrictions on its application. Although Belgiaase law is rich in this respect, here only a

Supreme Court decision will be highlighted aroumel inuch-debated restrictions:

“If '[elach High Contracting Party shall be undéetobligation to search for persons
alleged to have committed, or to have ordered todmemitted, such grave breaches, and
shall bring such persons, regardless of their natity, before its own courts', as articles
49, 50, 129 and 146 of the four Conventions, redpy, provide, it requires some
imagination to construe the provision as requirthgt the parties only 'progressively
realize' the obligation to prosecute war crimindismay be argued that, because the
establishment of an efficient prosecutorial systemuires harnessing scarce public
resources, the parties to the Conventions mighhaee intended to impose an obligation
on every single State, rich or poor, to prosecweryesingle war criminal it finds in its
territory. In spite of the plausibility of this arment, in thetravaux préparatoiresno

intent of 'progressive realization' appedfs.”

The Belgian Supreme Court therefore came to thelgsion that the Geneva Conventions’
intention was to oblige states to exercise univepsasdiction in its full understanding

immediately after the coming into force of the Centrons for them, still Belgian courts,

"4"Belgium,AAZ and Others v FT and Othe@ass. P.031310.F, Supreme Court of Justice (@®@assation),
decision of 14th January 2004, para 2. In the cA#&, and others argued that the 2003 law on unalers
jurisdiction, which gave the power to deny pros@gubased on universal jurisdiction to the ProseGutiolated
the standstill principle. The standstill principlesed mostly in human rights contexts, implies {bagtslation
may not weaken protection compared to what it heehdy reached. Although the Court found that thadstill
principle was not a general principle of law, ir08the Constitutional Court found that it shouldabeourt, not
the prosecutor, to decide on prosecution.
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before and after this judgment, adopted certaitricéiens around its application, that were

discussed in more detail in Chapter Ill. 3. (ii).

The United Kingdomis also among those states that have shown agrliss to exercise
universal jurisdiction. A famous example was theerg attempt to arrest Doron Almog,
retired Major General of the Israeli Defence Forddse underlying law was the 1957 Geneva
Conventions Act which provides for jurisdiction oburts of the United Kingdom over
persons charged with war crimes irrespective oionatity and place of commission of the

act.

A law firm filed a report with the authorities clgang Almog with war crimes allegedly
committed in Rafah, specifically referring to aliéigns that he had ordered the destruction in
2002 of more than 50 Palestinian homes in the Gaima. On the basis of the report, a
London court issued an arrest warrant in Septer2d@5 to be executed against Almog when
landing with an EI-Al flight in London. However, @hinformation about the intention to arrest
was leaked to the Israeli Embassy, whose offidppet the General, and eventually Almog
did not leave the EI-Al flight but flew back to TAViv'*® For fear of clashes between the
British police and Almog’'s security personnel anbAE security personnel, the British
authorities did not choose to board the flight andcute the arrest thef@ Following these
events, many IDF prominents cancelled their tripghe UK for fear of arrest. After the
2008/2009 Israeli operations in Gaza, the IDF weitehigh-level officers® not to travel to
states which have legislation in place allowingth® arrest foreign nationals, among them,
the United Kingdom.

The Eichmanncase in Israel, as some scholars suggest, iseably m universal jurisdiction
case: “(...) this was a case of distinctly nonunigégarisdiction: the Jewish state trying a
man for the extermination of the Jews”One could agree on the first look, but if we think

748 Seehttp://news.bbc.co.uk/2/hiluk_news/7251954. st visited on 28 March 2012).

9 For a detailed summary of universal jurisdictiarses against Israeli officials see Csige Zoltannii
bir6sagok, mint a palesztin-izraeli konfliktus Upaszinterei — az univerzalis joghatésag alkalmamis&gyes
kérdései (National courts as the newest stage efptiestinian — israeli conflict — certain questiaf the
application of universal jurisdiction), in: 5/2 kiflilag (2008).

0 Seehttp://www.ynetnews.com/articles/1,7340,L.-3658823@ml (last visited on 29 November 2011). Such a
warning has also been issued earlier, see
http://www.israeltoday.co.il/Newsltem/tabid/178/f8868/mid/436/dnnprintmode/true/Default.aspx? SkinSb
5BG%5DSkins%2F default%2FNo+Skin&ContainerSrc=%5EB¥0ontainers%2F _default%2FNo+Container
(last visited on 29 November 2011).

1 Bass (2004), p. 78.
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deeper and determine that the Jewish state diéxist when the crime was committed, it is
more difficult to say that the case was prosecbisked on ordinary jurisdiction, considering
that a state can only exercise ordinary jurisdictior acts that were committed against its
citizens, and citizens obviously only exist whearghis a state. So the only jurisdiction that
comes at hand is universal jurisdiction, and thadls State had as much right and was as
much obliged to try war criminals as were any otstates.>? It is just that obviously Israel
was more interested in the prosecution than angr @late.

One of the main issues that are discussed aroumdEithmanncase is the question of
sovereignty. This could remind us of the customdisgcussion around the compatibility of
universal jurisdiction with states’ sovereign right exercise jurisdiction, however, the real
guestion of sovereignty irEichmann lies somewhere else. The usual issue with state
sovereignty lies in that based on universal juaon a non-involved state has jurisdiction to
try someone else’s citizen. However, in Eichmaine, problem came from the fact that he
was kidnapped from Argentina by the Israeli sefoetes, and abduction of a State’s national
by the forces of another State clearly infringes fttrmer’s sovereignty — a fact also admitted
by Israel™?

Thus, universal jurisdiction does not mean thattescan exercise such jurisdiction using any
means and it does not give an excuse for any aationging other states’ sovereignty, it
merely means that the domestic courts have a d$gewodh of jurisdiction over such crimes.
The moral rationale of universal jurisdiction isatithe gravest crimes are the concern of
humanity as a whole, not only that of the victimifis has been one of the criticisms of
Telford Taylor, the American chief prosecutor a gecond round of the Nuremberg trials

against the Eichmann caS8.

In March 2009, the Association for the dignity @tainees, &panisiNGO defending human
rights, filed a complaint (“plainte”) against USfiofals, among them Douglas Faith, former

Under Secretary of Defense for Policy. In April 80€he judge ordered a preliminary

52 The Attorney General in the Eichmann case undatlinThe State of Israel therefore was entitledspant
to the principle of universal jurisdiction and hetcapacity of a guardian of international law andagent for its
enforcement, to try the appellant. That being thse¢ no importance attaches to the fact that thie 8t Israel
did not exist when the offences were committed& Storney General of Israel v Eichmam6 I.L.R. 277, 304
(Israeli Supreme Court, 1962).

>3*Randall (1988), pp. 812-813.

>4 See Bass (2004), p. 81.
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investigation for having allegedly organizing arglablishing a method for the torture, cruel
inhuman and degrading treatment of detainees uhéar control in Guantanamo detention
facility. In June 2009, the Parliament approvededuction of the universal jurisdiction
exercised by Spain, as a result of diplomatic pressxercised on it by, among others, Israel
and China. This resulted in that universal jurigditc can be exercised if the accused is in
Spain or if the victims are Spanish nationals. Haavethis effort was not without any effect :
since 2009, news were reporting that the Attorneynésal appointed a special prosecutor
responsible for investigating on the interrogatinathods of detainees exercised by the US

government after the September 11 att&cks

Finland had a case against Frangois Bazaramba, a Rwardtor,pwho allegedly planned
and carried out the massacre of more than 500@mermho were fleeing from the atrocities.
Bazaramba lived in Finland since 2003. In June 2AB@9%rosecutor filed a case against him
accusing him of committing genocide, crimes agamgnanity and war crimes, based on
universal jurisdiction. In June 2010 he was sergdrfor life imprisonmerit® for genocide
and murdef’. The court argued that it was obliged to try theecas it rejected a request for
extradition by Rwanda, for fear of a lack of a faial’®®. The court thereby applied tlaeit
dedere aut judicar@rinciple, in that itould not extradite, therefore had to proceed. Although
this case was based on genocide and not war crithessame logic applies as to the

application of theaut dedere aut judicarprinciple.

The French Court of Cassation found in tllavor case that the “search for and prosecute”

provision has no direct effect, although it did giste an explanation, why’.

AustralianHigh Court Judge Brennan opined in th@yukhovichcase (The War Crimes Act

case) — a remarkable reasoning that digests matiyeafelevant international and domestic

% Seehttp://www.foxnews.com/politics/2009/08/24/spegimbsecutor-probe-cia-interrogatior{ist visited on
28 March 2012). For developments, sdutp:/articles.courant.com/2011-06-30/news/hc-durtterror-
interrogrations-070120110630_1_cia-interrogatiariteques-criminal-investigation-secret-cia-prison (last
visited on 28 March 2012).

% Prosecutor v Francois BazarampaR 09/404, Judgment of 11.06.2010, Sourbép://www.trial-
ch.org/en/resources/trial-watch/trial-watch/prdfilerofile/8 10/action/show/controller/Profile/talykd-
procedure.htm{last visited on 28 March 2012).

*7 See http://www.asser.nl/default.aspx?site_id=36&level5248&level2=&level3=&textid=39733 (last
visited on 28 March 2012).

-8 See the press release of the Porvoo District Court at:
http://www.asser.nl/upload/documents/DomCLIC/DoddFinland/Bazaramba_Press_Release EN.p¢last
visited on 28 March 2012).

"9 See France, Court of Cassatidayor Elvir et al, 95-81.527, Judgment of 26 March 1996.
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cases related to domestic prosecution of mainly l#VBvar Two criminals - that “[t]he
universal jurisdiction to try war criminals is arigdiction to try those alleged to have
committed war crimes as defined by international (a.) But jurisdiction under municipal
law to try a municipal law offence which is similer but not identical with an international
crime is not recognized as a jurisdiction conferoedecognized by the law of nations. (...)
However, when municipal law adopts the internatioiasv definition of a crime as the
municipal law definition of the crime, the juristlam exercised in applying the municipal law
is recognized as an appropriate means of exercisingrsal jurisdiction under international
law. (...) International law distinguishes betweeimes as defined by it and crimes as
defined by municipal law and it makes a correspogdiistinction between jurisdiction to try
crimes as defined by international law and jurigditto try crimes as defined by municipal

law.” 760

Judge Brennan therefore makes a clear distincedmwden states exercising jurisdiction in the
name of the international community and in the nafdeir own state and between carrying
out a process for a violation of international laMo matter whether this is done based
directly on international law or based on municifzal, if the procedure is related to crimes
defined by international law, its rules on prosemut elements of crimes, conditions of
punishment have to be respected by the domesuejud

%0 polyukhovich v Commonwealth ("War Crimes Act tafE991] HCA 32; (1991) 172 CLR 501 (14 August
1991), High Court of Australia, Judgment, opinidrdodge Brennan, paras 37-39.
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V. Conclusions

One of the weakest points of international lawtss anforcement. As the ICRC regularly
noted as a response to the argument that intematflumanitarian law was outdated, the
problem is not with the rules of humanitarian lavernselves, but with the will to comply
with it and the will to enforce %% With international law containing rules that gjeli
individuals and their violations raising criminasponsibility, the corresponding fields of
international law have developed quite substantivigiternational criminal jurisdiction was
established through the setting up af hocinternational tribunals and the International
Criminal Court, and now it is clear that violatiookinternational crimes result in individual
criminal responsibility. Provisions related to thigligation of states to punish such violations
have also developed extensively and, despite frefisant progress in international criminal
jurisdiction, national courts shall remain the pamy forum for such proceedings. It is such

domestic proceedings that the present thesis seekamine.

In light of the development of international lawteaf the Second World War and the
statements of states and international organizatibseems there is a general commitment by
the international community to repress war crimfdghough war crimes and crimes against
humanity — although not yet named as such — haddyrpreviously been dealt with at the
international level, and the Hagenbach-trial proteetle a success and well ahead of its time,
attempts at setting up an international tribunaérathe First World War failed. Building
partially on previous experiences, several mechasisvere established after the Second

World War to serve this goal.

The mechanisms to repress war crimes operate onlewals: on the international and
national, developed to work as complementary systémThe Nuremberg and Tokyo

tribunals, the 1949 Geneva Conventions and their71®dditional Protocols, the

51 As Angelo Gnaedinger, then Director-General ofBRC noted, ,It must be stressed (...), that in such
circumstances [ie. new types of conflicts afterlQilis not the rules that are at fault, but thoditical will of the
parties — and of the international community —rifbece them.” See Angelo Gnaedinger, Is IHL stlevant in
a post-9/11 world?, in: 2 Global Futures (2006).

%2 Marco Sasséli-Julia Grignon, Les limites du dioiernational pénal et de la justice pénale intéonal dans
la mise en oeuvre du droit international humaretain: Le droit interntional humanitaire face awéfid du XXle
siécle, Bruylant (2012), pp. 133-134.
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establishment of thad hoctribunals and special and mixed courts and tritayress well as

the establishment of the International Criminal @dave all supported this development.

A part of this progress in international criminalM is the adoption of individual criminal
responsibility with the result that criminal acctaivility can be directly based on
international law. In parallel to this developmée list of war crimes under international law
has evolved, increased and became more precisehasndevelopment is still in progress.
Although numerous writings have dealt with the dues of collective responsibility
especially after the Second World War, the notibrrallective responsibility is difficult to
apply in the case of war crimes, and, due to thee@ance of individual criminal
responsibility, the concept seems pointless.

In addition, the enforcement of the rules of arroedflicts has become an even more cardinal
guestion since reference to such rules in modenilicts seems to serve a new military-
political purpose, with the result that states lawvand to demonstrate that eventual violations

are individual acts, thereby denying an underlhgtage policy.

The Alien Tort Statute adopted in the United Stedesomewhat similar to the extra-territorial
jurisdiction linked to war crimes in criminal cas@he Statute makes reparation claims for
victims of serious international crimes availabéfdre US courts, irrespective of the place of
the commission of the act or the nationality of dffender or the victim. Although these are
civil law claims, they are often linked to war cesidue to the nature of the acts, and the
procedures and arguments of the parties often seinteresting analogy with criminal

proceedings related to war crimes.

Although the concept of universal jurisdiction wadopted in 1949 for grave breaches, its
application started only much later. The number pobceedings based on universal
jurisdiction is still relatively few, although threuimber is emerging. Even though by today the
concept is not new, discussions around its exacaning and contents and ways of

application are still ongoing.

The international and national levels of accoutitglare therefore complementary elements,
putting the primary responsibility to prosecutesbates, and only in case of its failure or non-

availability do the international tribunals and dsustep in. This sharing of responsibility is
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articulated in the system of the Geneva Conventiang Additional Protocols, and the
complementarity principle of the International Cima Court. This system does make sense,
considering that in most cases domestic courtsnattee best position to proceed, taking into

account the restricted resources of internatianalnals.

International law therefore has clearly set oblmad relating to the repression of war crimes
for more than fifty years. These obligations wetefiest quite general, but with the

development of the law and the jurisprudence ddrimdtional tribunals, they became more
and more elaborate. Obligations now include speaiéstrictions on defences, certain
requirements on national procedures or on bagugristliction. These developments all point
to a certain restriction of state sovereignty. Ftbm point on, states are no longer completely
free to decide on the criminalization of certairisalout are bound to criminalize them and
proceed accordingly, acting not on their own beHhalt on that of the international

community.

The Geneva Conventions require states to aeffpttivepenal sanctions and other measures
for grave breaches and other violations of thdeguTherefore the ratification of the treaties
and the adoption of ineffective implementation nueas are not enough. The consequences
of such reckless implementation become apparentgltineir actual application. Therefore
the legislator is bound to remedy in advance thenmal problems that may arise during the

application of international law before domesticikts.

However, since these obligations are stemming frot@rnational law, states meet certain
difficulties in applying them. These difficultiesay arise from different factors. The nature of
international lawmaking entails that internationaks are less elaborate than domestic rules,
and when applied, they have to fulfill the criteaiboth the international law requirements
and domestic legal guarantees. States used sewess to overcome these problems,

depending on their own systems, and it can bedsthtg no uniform solution exists.

Although international law determining the list ofiminal acts, their elements and the
conditions of their punishability inevitably coratis the — voluntarily renounced —
sovereignty of states, states are free to decidéhermodes of criminalization within the
limitations set forth under international law. Théssimilar to human rights treaties, which

now reach beyond the state-citizen relationship rgdilate to a certain extent the citizen-
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citizen relationship as well, when it comes to W@ation of basic human rights by another

citizen and the obligation of the state to crimimaland punish such violations.

One of the controversial international obligatidhat was thoroughly examined in the thesis
is universal jurisdiction. As its application alsentures into political considerations, the
practice of states is not free from politics. Bt#bal and political considerations have led to
the adoption of restrictions to the applicatioruafversal jurisdiction. Certain questions, such
as immunity of state officials while exercising weiisal jurisdiction by a state has not been
cleared yet, although there are an emerging nurobe&ases where states did not accept
immunity in case of former heads of state or otb#icials, while they seem to uphold

immunity for acting state officials.

State sovereignty is one of the main argumentbagd supporting universal jurisdiction only
in case of an express authorization under intevnatilaw. This question is raised mainly in
connection with the application of universal juretobn for crimes committed in non-

international armed conflicts and is a typical epéenwhere uncertainty resulting from the
formulation of the rule under international law ssught to be corrected by domestic
jurisprudence. The application of universal jurcsidin would normally infringe the

sovereignty of the state with ordinary jurisdictigherefore it can be applied only in case of
express authorization rendered by a treaty or owesty international law — according to the
prevailing view in scholarly literature. Althougthd rule has not entirely crystallized,

customary law seems to support this view.

The difficulties of application of internationaMain domestic systems are not new and not a
specificity of international humanitarian law ormpression of war crimes. The problems of
legal transformation of international rules intawstic criminal law, however, might be even
more delicate than in other fields, because comglwith international obligations and at the
same time fulfilling basic legal guarantees may domtradictory. Notwithstanding these
complexities, it is still unacceptable that statepeatedly seem not to take notice of such

circumstances and simply refer to the direct applitty of international law.

The analysis of the relationship between intermatidaw and national law and its domestic
application indicates that due to the primary saitiinternational law in case of a collision

with national legislation — even where it collidegh the constitution —, these conflicts must
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be resolved primarily on the level of legislatiatherwise the state’s responsibility for non-
compliance with international law shall emerge.sTisialso true in cases where we are facing
self-executing international norms or in legal sys$ which accept direct applicability of
international law in domestic systems. This argunmisnsubstantiated by examples where
domestic courts cannot deal with problems whiclseain consequence of a lack of such
harmonization. Therefore states are bound to censldring the adoption of implementing

legislation which rules can really be directly apable and which cannot.

Therefore the discussion on the previous chaptetspages concentrated on demonstrating
that although direct application of internationalvl by domestic courts may look easy in
theory and may even work in some states withoutiBpaneasures, in most cases it meets
legal barriers and therefore demands a completu@dti Therefore the question of direct
applicability of international law by domestic ctaihas to be looked at from a practical point
of view and ultimately the conclusion must be drahait — in continental legal systems even
more than in Anglo-Saxon systems — direct appbcatnly works if the inherent conflicts
between international law and national legality rgméees are solved through implementing
legislation. This does not mean, however, that ¢gsdgre bound to rely solely on domestic

laws and should not directly rely on internatiopedvisions.

States therefore have to decide how they makeniatienal obligations workable within their
own legal systems and boundaries. In order to @& they have to take into account the
differences in legal sources — international antional —, different legal cultures and legal
traditions. There are several ways offered, buethe:result has to be an effective application
of international law. Solutions where repressionvaf crimes will in the end not be available
for one or another reason are not enough to aatveStates therefore have to consider
whether or not implementing legislation might infye basic legal principles, whether or not
legal security will exist in the outcome, whethemat their solution will be really smoothly

workable and applied in the courtrooms.

The adoption of the Rome Statute of the Internafid@riminal Court gave an important
impulse to such harmonization. Namely, in the azse ICC, there is a direct consequence
attached to the non-ability of state proceedingsh@lied by the eventual jurisdiction of the
ICC. Since all states shall obviously try to pravie(C jurisdiction in a case affecting them,

most states, even non-state parties, have startmmarehensive implementation process.
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This proved to be even more timely in Central Eegopstates, where criminal codes adopted

during the communist era were in need of revisioyway.

Although most of the scholarly writings concentrate the ‘unwillingess’ and ‘inability’
criteria of the compementarity principle, it must boted that the primary condition for ICC
jurisdiction based on the principle of complemeityars the lack of investigations or
prosecutions by the state. The criteria of unwgifiass and inability listed in the Rome Statute
being cumulative, and inaction not being a partitpfif states are not investigating or
prosecuting for any reason whatsoever — be it dd@dequate implementing legislation or the
non-adequate application of international law bg ginosecutor or the judge — the ICC may
have jurisdiction. Therefore the demonstration efenability or willingness of a state will not

be sufficient to bar ICC jurisdiction.

The determination of a state being unable or umwilto proceed raises the question which
considerations the Court will take into accountimgirsuch examination and whether an
international standard exists which could serva hasis for such analysis. Since it seems that
such a standard does not exist, the examinatiadheofCC will most probably be based on
considerations spread between the frameworks sét by the Rome Statute (elements of
crimes, conditions of accountability and so on) #mel due process requirements formulated

under human rights law.

Examining the relationship between the compleméwtarinciple of the Rome Statute and
universal jurisdiction, we may observe that thdoiwing order of jurisdictions seemed to
appear: (i) war crimes procedures shall be primardrried out by states having ordinary
jurisdiction, as normally it is these states thatmost interested in the procedure and possess
the most advantageous conditions to follow throwgth the procedure (presence of the
accused, witnesses, documents, etc); (i) in césesswith ordinary jurisdiction do not
proceed for some reason, then universal jurisdiciball be applied; (iii) in case no state
proceeds, and other conditions are met, the ICCtala/the case. From above, it is clear that
although the rules of international law concernimgr crimes may have been a source of
uncertainty for the domestic legislator and thertuthe Rome Statute seemed to have
clarified many questions and appears to have a digeet influence on domestic legislation.
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As noted above, there is a fundamental tensiontmeguirom the implementation of crimes
determined by the logic of international law inttetdomestic legislation underpinned by
criminal justice guarantees and this situationesisonceptual questions for the states, such as
() whether international crimes should be regulaie the criminal code, if so, whether
ordinary crimes can be applied or separate crirhesld be adopted, and in the latter case,
whether it is better to transfer the crimes word vierd to national legislation or to re-
formulate them; (ii) whether to make a distinctiogtween crimes committed in international
and non-international armed conflicts; (iii) hovatsts with continental legal system can apply
the conditions of accountability determined on blasis of a mixed, or in most cases, Anglo-
Saxon legal tradition; (iv) how they can recondihe special principles applicable to war
crimes with their own legality principles. Most ugs mentioned above may be dealt with on
the level of national legislation. However, the gfrof the pudding is in the eating, and many

states amended their legislation after proceedirane or two relevant cases.

Based on the considerations and questions raismekathe thesis reached the conclusion that
although no uniform solution exist— bearing in mthe different legal cultures and traditions
of states —, some common elements may be deterntioednstance, it did not prove to be a
good solution to apply ordinary crimes to war créim&he reason being that war crimes bear
specific elements and determination of violationnan-violation of humanitarian law is
founded on so fundamentally different notions tbedinary crimes cannot represent such

features.

To give an example, while self-defence must beyaseal under domestic law according to
certain considerations, the concept bears a vdigreint meaning in the case of war crimes.
Similarly, the principle of proportionality in humaarian law — a notion often decisive for the
lawfulness or unlawfulness of the action — is balicuntranslatable into ordinary criminal
law, still, its consideration may be the decisilengent in the assessment of a given action.
Proceeding on the basis of ordinary crimes yieldshér dangers. It is notably difficult to
apply the non-applicability of statute of limitati® or universal jurisdiction to war crimes

while these are understood differently for ordinamynes.

Examining certain states’ legislation and practieemay arrive at the general conclusion that
in most cases a direct reference to internatiaalrhay not provide a full solution either. In

practice, eventual conflicts or non-compliance vilib legality principle caused the biggest
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problems. Theaullum crimen sine legespecially thewullum crimen sine lege certand the
nulla poena sine legprinciples are difficult to apply in full in casd# a direct reference. This

is because international law typically does nadttsanctions to crimes and its elements are
not as clear and well defined as domestic law lgsuabuires. Moreover, the elements of
crimes of the Rome Statute are enshrined in a deouracking obligatory power, the

reference to which may also raise issues of lggalit

Reference to customary law may also raise the iquesif clarity and the well-defined
formulation of crimes. Direct application of custarp law may prove to be most demanding
in states where no national law, not even the dotish declares the applicability of

customary law in domestic law.

When examining the influence that internationabunals and the ICC exert on domestic
courts, it may be observed that although especiddly procedural rules are based on
completely different considerations for internatibmodies, they nevertheless do have an
effect on domestic courts. In the case of substariiw, such effects may be detected in the
determination of the elements of crimes, the datetion of customary rules and the

interpretation of the conditions of accountability;the case of procedural rules, it would be
the specific rules of international crimes thatédnawn effect, such as the protection of victims
and witnesses. It must also be mentioned thatnatemal courts also refer to domestic

jurisprudence.

The completion strategies of the ICTY and ICTR ppted both Tribunals to hand over cases
to domestic courts. Although this had been moreesgful in case of the ICTY, in both cases
such hand-overs — be it based on the “Rules oRthed program”, or based on Rulebisl-
resulted in a significant development of domesyistems dealing with international crimes
cases. In the case of post-Yugoslav states, thengsep of special courts or special
departments within existing courts and the existeoicinternational experts, as well as the
adoption of new criminal codes and criminal progedcodes have considerably raised the
level of national expertise and resulted in mor& anore autonomous and high-level
proceedings. In the case of Rwanda, the potenfiallibis cases reaching Rwandese
authorities resulted in the adoption of numerouscgs of legislation to satisfy fair trial

requirements and ultimately to make 11bis refewalble.
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Obviously, the outcome and success of war crimastralso depends on prosecutors and
judges. The present study repeatedly mentions ghetance of prosecutors and judges in
directly applying international law. That they aeductant to apply a completely foreign body
of law in a procedure where they have to comphhwitandards given within their own legal
system is by far not to wonder. This is a phenomehat always reminds us of the necessity
of states to realize that if they want prosecutord judges to work with international law
with more comfort, they have to provide them wittffisient ammunition, such as training,
availability of documents, experience gained frotineo countries, motivation to work with
war crimes cases and so forth. Without the promisibsuch resources it cannot be expected
that international law will successfully be applieddomestic courtrooms. Looking at the
practice of more experienced states, the preseststlarrived at the conclusion that training
and establishing a group of experts dealing witlh evanes (and other international crimes)
under the auspices of both investigative and imatign authorities as well as courts may in

itself guarantee effective procedures compatibté witernational obligations.

The topic of the present debate deserves furthdlysh various fields. The emerging number
of domestic procedures inevitably results in a gngwnumber of cases in front of the
European Court of Human Rights. The Court, it seehappily dives into questions of
evidence, facts and law, questions that shoulddoeddd by domestic courts. An analysis of
the practice of the ECtHR on cases relating tormatigonal humanitarian law and the
growing, and according to the views of the presathor, questionable, activism of the
ECtHR in elements of domestic cases that are ndemits jurisdiction would definitely

deserve attention. Furthermore, the ICC’'s futuraispuudence on weighing the
complementarity principle, more precisely the inatt and the inability/unwillingness

criteria will certainly shed light on the precisaligations of states to evade ICC jurisdiction.

Another matter that deserves attention is the dgweént in national practice around the
acceptance of immunity of state officials in unaadrjurisdiction cases. This is an important
aspect of universal jurisdiction, since immunity swéne most often applied obstacle to

proceedings.

Issues as to the ‘legal imperialism’ applied by ¥¥as states directly or through the ICTY
and ICTR in 1bis cases or the ICC in assessing the admissibilitya afase under the

complementarity principle also deserve further exaton. The search for a healthy balance
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between the need to fight impunity and respectldgal traditions of states and regions is
inevitable to a functional system of internationaminal justice, be it under international or

national fora, and will certainly be an importaniegtion in the future.

A similar issue that deserves further attentiothis neo-colonialism argument often raised
with respect to the application of universal jurtsidn. As is apparent from the AU-EU

expert report on universal jurisdiction, Africaratets feel that the application of universal
jurisdiction by European states is primarily diegttagainst African states, and envokes
feelings of colonialism. While the list of univetgarisdiction cases does not support the
argument of pinpointing African states, its appgima is doubtlessly a sensitive issue,
especially when it concerns foreign heads of statether senior state officials. Since the
primary aim is to end impunity, the ideal solutiould be if the territorial/nationality states

could and would proceed. Therefore efforts sho@dtoengthened to increasing the capacity

of such states and the application of universadgiction should only be a last resort.

In sum, it must be noted that generally the agtiat domestic courts is increasing with
respect to prosecuting war crimes; however, it se¢hat the legislative and practical
background — especially in Central European statathough already under development,
still needs improvement. Scholarly literature hasently started to deal with this specific
issue and a dialogue not only among academic sjrtdet also involving experts from the
practice would be highly desirable. Examples ofaierstates demonstrate that once a general
discussion has begun on the issue, it is alwaysweld by an improvement in the awareness
about the problem, legislation and general approéleh present thesis attempted to provide a

contribution to this effort, with the hope that Buiscussions will also continue in Hungary.
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List of abbreviations

CAT
ECHR
ECtHR
IAC
ICC
ICCPR
ICJ
ICL
ICRC
ICTR
ICTY
IHL
NIAC
OoTP
UK

us

Convention Against Torture

European Convention on Human Rights

European Court of Human Rights

International armed conflict

International Criminal Court

International Covenant on Civil and PolitiBeghts
International Court of Justice

international criminal law

International Committee of the Red Cross
International Criminal Tribunal for Rwanda
International Criminal Tribunal for the Formgugoslavia
International humanitarian law

Non-international armed conflict

Office of the Prosecutor of the Internatio@aminal Court
United Kingdom of Great Britain and Northerell&nd

United States of America
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Annex: Legislation related to the prosecution of wacrimes in selected Central
European countries®®

783 Specific references to articles are not indicateavoid heavy footnoting. These references aréadla with
the author on request. The table was preparedaparbased on the research undertaken by the adthor
REDRESS/FIDH on universal jurisdiction. The REDRHSBH report, including the findings of the researc
are available at:

http://www.redress.org/downloads/publications/Eberatorial_Jurisdiction_In_the 27 Member_States tlé
European_Union.pdiast visited on 21 March 2012).
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764
Poland

Hungary76‘

Czech Republic76E

76
Slovenia '

—76¢
Slovakia

Universal jurisdiction

Yes (if Poland is obliged
by international treaties
to prosecute and if no
decision on extradition
has been made)

Yes (if international treaty
promulgated in law
stipulates)

(i) Yes, for certain war
crimes

(ii) for other war crimes yes
but only if the offender is
apprehended on the territo
of the Czech Republic and
was not extradited

Yes, if the person has beel
apprehended in Slovenia
,and is not extradited, for
crimes for which
ynternational agreement
establishes universal
jurisdiction

Yes for certain war
crimes

Discretion to launch
proceedings of war
crimes

Prosecutoex officio

Prosecutor General

Prosecutor

Prosecutor / private
prosecutor, but it can be
overruled by a panel of
investigating judges

Prosecutor Genera

Who decides on
extradition?

If extradition is

requested, Voivodship
Court decides. Minister
of Justice may request
another state to take ove
(if accused is foreigner)

Extradition request is
received and sent by the
Minister of Justice or the
Prosecutor General.
rExtradition request is
decided by the Metropolitan
Court.

No information

No information

No information

Is subsidiarity a Yes, universal No rules No information Yes, universal jurisdiction No information
requirement for jurisdiction only only applicable if no

universal jurisdiction applicable if no extradition was made

cases? extradition was made

Can own national be Yes Yes No information No information No informatio
extradited for war

crimes?

Case law on universal | No No. Civil party prosecution| No No No

jurisdiction?

was filed at the General
Prosecutor's Office against
the government of Israel for
acts committed during the
operation in Gaza in
2008/2009, based on
universal jurisdiction.
Application rejected.

84 Answers are based on the following legislatiorinfital Code of 1997 as amended (substantial amentme
weer adopted in 2009), Penal Procedure Code of 49%mended.
%5 Answers are based on the following legislatiorim@imal Code Nr. 100 of 2012, Criminal Procedure Eoit.
19 of 1998, The Basic Law of Hungary.
%6 Answers are based on the following legislatiorinal Code (Act No. 40/2009 of the Collection cdis)

as amended, Code of Criminal Procedure (Act No./1I9Bll of the Collection of Laws) as amended,
Constitution of the Czech Republic of December1d®2.
*” Answers are based on the following legislatiorimimal Code (Official Gazette No. 55/2008, correciéo.
66/2008), Criminal Procedure Act (Official Gazettethe RS, No. 32/2007), Constitution of the Repubff

Slovenia.

%8 Code of Criminal Procedure, Criminal Code (Law 300/2005 coll.) as amended.
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In absentia proceedings| Presence of the accused The fact that the location of Yes No for universal jurisdiction No information
at the first instance the defendant is unknown cases. Yes for ordinary
hearing is mandatory, | shall not be an obstacle of jurisdiction cases, if his
unless otherwise the proceedings. Absence pf defence counsel is present at
provided by law. If the | accused is not an obstacle|to the trial and if the defendant

accused, notified of the | proceed with the

date of the hearing, statesnvestigation. In case the
that he will not accused is abroad and thefe
participate, the court mayis no place for extradition
continue the hearing the prosecutor may initiate

has already been heard.

without his presence,
unless it finds the
presence of the accuseq
indispensable.

that the trial is held in the
absence of the accused.

Statute of limitation
applies for war crimes

No

No

No

No

No

Immunity applies for

Diplomatic immunity. If

As governed by

Not clear, whether usual

Yes, for MPs, members of

Yes, immunities

war crimes immunity is granted by | international law, and domestic law-based the National Council, afforded by
international law. immunity based on national immunities also apply for | Constitutional Court judges,domestic law and
law. war crimes. judges; and for persons international law
based on international law
(these are not excluded fo
war crimes!)
Private Yes (injured person). TheYes, but ultimately No information Yes No information
prosecution/substitute | public prosecutor’s prosecutor decides.
prosecution withdrawal of the charges

does not deprive the
subsidiary prosecutor of
his right to press charge

Domestic arrangements
to investigate/prosecute
serious international
crimes

No specific measures

No specific measures

No spendasures

Special group establishec
1994 within the Criminal
Police Directorate to
investigate crimes
committed after World War
Il

Il Mo specific
measures

Legal basis for
cooperation with ICC

Yes (2004 amendment t
the Penal Code). The
cooperation will be
implemented by the cou
or prosecutor through th
Minister of Justice

was not promulgated.

ecooperation requests.

pPartially. ICC Rome Statut

However, ICC requests are
thandled similarly to generg

2 No information

No information

No information
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Case law on war crimes

Yes. Case launched in
2007 against soldiers fol
unlawful attacks against
civilians in Afghanistan.
All acquitted

Yes. Cases concerning the
1956 revolution. Latest:
case against Béla Biszku,
former Minister of Interior.

No information

Not on war crimes, buta | No
case on crimes against
humanity involving
massacres committed afte
the Second World War,
killing political opponents
of the communist regime
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preconditions for applying IHL”; International Humigarian Law Training for Macedonian
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