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ELOSZO

Magyarorszagon tobb mint fél évszazada, 1953 6ta sot, néhany elemében még
ennél is korabbtol, megszokotta valhatott volna, hogy a biintetd iigyek ellata-
sa mellett ligyészek ugymond ‘torvényességi felliigyeletet’ (vagy ellendrzést) is
gyakorolnak vagy eljarnak polgari perekben. Ennek ellenére — nem statisztika-
ilag szignifikans minta alapjan igazolt empirikus tapasztalat, hanem csak vélet-
lenszerii esetek alapjan megfogalmazott kovetkeztetés, hogy — az ligyészséggel
kapcsolatba keriilo ‘ligyfél’ nem tud kiilonbséget tenni a kétféle szerepben el-
jaro tigyészek kozott. Egy egyesiilet képviseldje szamara az ligyé€sz bejelenté-
se arrdl, hogy az egyesiilet miikddésének torvényességét vizsgalja (s ennek
megfeleléen az egyesiileti iratainak bemutatasat kéri) ijesztéen hangzé kozlés
fliggetleniil attol, hogy nyelvtani értelemben nincs fenyegetd tartalma, és szo6
nincs (ekkor még nem is lehet) tigyészi intézkedésrol, kiilonésen nem a biinte-
téeljarasbol szokasos eljarasi cselekményrol: gyanusitasrol, érizetbe vételrol,
kihallgatasrol, vadolasrol.

Mindezt betudhatndk a jogtudatossag csekély fokanak, ha a jogészi hivatas-
rendeknek, kiilondsen pedig a tudomanyos kozosségnek vilagos distinkcioi len-
nének minderrdl. Ehhez képest az tigyészek biintetdjogon kiviili tevékenységét
akar csak egy évtizeddel ezel6tt is a nemzetkdzi tudomanyos és szakmai érdek-
16dés teljes hianya jellemezte, és — szemben a biintetéeljarasban ellatott tigyészi
feladatokkal, néhany kommentart leszamitva Magyarorszagon sem allt a kuta-
tasok kozéppontjaban. Az érdeklédés hianya nem tekinthetd véletlenszeriinek, a
ma miikodo ligyészségek igen valtozatos szervezeti €s hataskori képet mutatnak,
amely nagymértékben fiigg az egyes orszagok hagyomanyatol, az ligyészi sze-
rep gyokereitdl s altalaban az allami szervezetrendszer kialakitasdban-kialaku-
laséban szereppel bird jogtorténeti eseményektdl. Az ligyészségre a sokgydkeri
eredete ellenére e tekintetben mégis kdzos eurdpai kozjogi hagyomany ma el-
sOsorban gy tekint, mint a biinteteljaras meghatarozo szerepldjére, azaz mint



vadhatosagra.! Az intézmény eredetileg mds iranyba ‘indult’, mtltja a hiibéri al-
lam kiralyi maganvagyonanak védelméig nyulik vissza, és az ligyészi feladatok
fokozatosan egésziiltek ki a kdzérdek érvényre juttatdsaval, mindenekel6tt az
allamkincstar bevételeinek biztositasaval. Az ligyész ek6zben mind gyakrabban
latta el — kezdetben a sértett mellett, majd helyette — a vad feladatait, mignem
ez valt a jellemz6 tevékenységévé.? Talan nem véletlen, hogy az tligyészi tisztség
angol nyelvli megfeleldje a ‘prosecutor’ vadhatosagi feladat ellatojara utal (to
prosecute = vadat emel, vadol). A szélesebb, biintetéjogon kiviili hataskoroket is
ellato rokon tevékenységekre utald fogalom a procureur vagy procurator az an-
golszasz jogrendben felnétt jogasz szamara idegen, francids vagy oroszos hang-
z4su, és szokatlan feladatokat ellaté allami tisztségviselot rejt.

Ha megnézziik az intézmény kontinentalis fejloédésének elmult kétszaz évét,
be kell latnunk, hogy az angolszasz idegenkedés nem ok nélkiili. A XIX. sza-
zadtol Eurdpa délnyugati részén az ugynevezett napdleoni modell terjedt el.
Ebben mar a vadhatosagi szerepkdr volt ugyan a meghatarozo, ezért az igaz-
sagiligyi miniszternek alarendelt (centralis) ligyészi szervezet a birdsagok szer-
vezetéhez igazodott, de az ligyészek €s a birak a szervezeten beliil elkiiloniiltek.
Ezzel szemben a skandinav allamokban — Dania kivételével — az ligyészség
nagyobb fiiggetlenséget élvezett, a Kormanynak és nem valamely miniszternek
tartozott felelésséggel, feladatai azonban szintén a biintetd igazsagszolgaltatas-
ban valo részvételre 6sszpontosultak. Az Egyesiilt Kiralysagban a kontinentalis
ligyészséghez hasonlé intézmény nem miikodott, a Kiralyi Ugyészi Szolgélat
csak a XX. szdzad masodik felében jott létre a nyomozas feliigyeletére korlato-
z0do hataskorrel. A napoleoni €s a skandinav modell keveredésébol alakult ki a
széles hataskori orosz cari ligyészség, erre épiilt késobb a hatalom egységének
alapelve alapjan a szovjet ligyészség, amely az allam ¢és a tarsadalom egészének
feliigyeletével volt hivatott a torvények érvényesiilését biztositani. Ez a modell
valt altalanossa a II. vilaghaborut kovetden Kozép-és Kelet-Eurdpa un. népi
demokratikus allamaiban.

Ilyenként az iigyészség kozjogi, maganjogi feladatai és allamszervezeti he-
lye sem valtott ki érdeklédést. A valtozast az Eurdpa Tanacsnak a biintet6jogi
ligyészi tevékenységre vonatkozoé Rec(2000)19. szamu ajanlasa hozta, amely-
nek kiegészitd magyarazata emlitést tesz arrol, hogy ,,az tigyészek bizonyos

' Peter J. P. Tak (ed.): Tasks and Powers of the Prosecution Services in the EU Member States.
Nijmegen, Wolf Legal Publishers, 2004., DirecTory of Prosecution Services. The Hague,
International Association of Proisecutors, 1999.
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NANAsI Laszlo: A magyar kiralyi tigyészség torténete. Budapest, Legfobb Ugyészség, 2011.,
SzenDREY Géza: A magyar iigyészség évszazadai. Budapest, Rejtjel, 2005.



orszagokban mas fontos feladatot is ellathatnak, példaul kereskedelmi jogi,
maganjogi teriileten”.

Az ajanlds nem maradt visszhangtalan. Az Eurépai Legfobb Ugyészek
Konferenciaja (Conference of Prosecutors General of Europe — CPGE), ame-
lyet a ‘19-es’ ajanlést kovetden évente rendszeresen megrendeztek, 2003-ban a
4., pozsonyi iilésén felvetette a biintetdjogon kiviili ligyészi tevékenység vizs-
galatanak sziikségességét.’ Egy évvel késobb az 5., cellei (Als6-Szaszorszag,
Németorszag) konferencia dontott a kérdés alapos vizsgalatarol,* majd a 6., bu-
dapesti konferencidra elkésziilt az elso jelentés.’ Az els6, empirikus kutatds-
ra épiild jelentés a biintetdjogon kiviili ligyészi feladatokat két nagy csoportba
sorolta. Eszerint az els6 csoportba a maganjogi feladatok tartoznak, ide értve
a kereskedelmi jog ¢és a munkajog terén jelentkezd hataskordket is. A masik
csoportba a kozigazgatasi joggal 6sszefiiggésben ellatott kiilonféle feladatok so-
rolhatok. Az intézkedési jogalapok koziil a leginkabb egyértelmii az allam érde-
keire hivatkozas. A masik jellemzd, altalanos hivatkozasi alap az iigyészek biin-
tetéjogon kiviili hataskorei esetében a kdzérdek védelmezése. Egyes esetekben
a kozérdek védelmezése kozel all az emberi jogok védelméhez. A jelentés ko-
vetkeztetése szerint latva azt, hogy a tagallamok egy jelentds része az ligyészek
bilintet6jogon kiviili intézkedési lehetdségét nem tartja feltétleniil sziikségesnek,
azt kell mondanunk, hogy az ligyészek feljogositasa ilyen intézkedésekre nem
tekintheto olyan kdvetelménynek, amelyet az egyes tagallamoknak teljesiteniiik
kell. Ugyanakkor nincs okunk azt mondani, hogy azok az orszagok, amelyek
az ligyésznek ilyen intézkedési lehetdséget biztositanak, helyteleniil jarnak el.

A budapesti konferencia az elso jelentést kovetden tigy dontdtt, hogy a kérdés
tovabbi, mélyebb vizsgalata sziikséges.,® ezt azonban ebben a formaban mar nem
tudta elvégezni, mivel id6kdzben atalakult az Eurdpai Ugyészek Konzultativ
Tanacsava (Consultative Council of European Prosecutors — CCPE). A
Konzultativ Tanacs azonban tovabb vitte a felvetett kérdést, és egy 0j tudoma-
nyos jelentést kért, melyet — az Europa Tandcs Nemzetkozi Egyiittmiikddési
Foigazgatosaganak képviseletében elbterjesztve — egy egyszeri alkalommal

3 www.coe.int/t/dghl/cooperation/ccpe/conferences/CPGE/2003/2003 Bratislava
Conclusions_en.pdf (2012. oktober 30.)

4 www.coe.int/t/dghl/cooperation/ccpe/conferences/CPGE/2004/Conclusions_en.pdf (2012. ok-
tober 30.)

° www.coe.int/t/dghl/cooperation/ccpe/conferences/CPGE/2005/
CPGE_2005_02docReflexionVarga en.pdf (2012. oktober 30.)

¢ www.coe.int/t/dghl/cooperation/ccpe/conferences/CPGE/2005/CPGE_2005_16Conclusions_
en.pdf (2012. oktdber 30.)



Szentpétervarra dsszehivott tandcskozas, az Europai Ugyészek Konferencija
(Conference of Prosecutors of Europe — CPE) vitatott meg 2008-ban. A ma-
sodik jelentés’ megallapitotta, hogy a tagallamok joval tobb, mint felében ész-
lelhetd valamilyen biintet6jogon kiviili igyészi feladat, ugyanakkor a tagal-
lamok kozel felében az iigyészség vagy nem rendelkezik biintetdjogon kiviili
feladatokkal, vagy pedig ezeket deklaraltan nem tekintik lényegesnek, illetve a
tevékenység elenyé€sz6 hanyadat teszik ki. Ezért az igazi valasztévonalat nem
a biintet6jogiakon kiviili feladatok léte, illetve hidnya jelenti, hanem az a biin-
tetéjogon kiviili feladatok kivételessége, illetve kiterjedtsége kozott huzodik.
Mindezt az egyes jogcsaladokra kivetitve lathatova valt, hogy a common law
és a skandinav orszagok esetén meghatarozo az tigyészek biintetdjogon kivii-
li feladatainak teljes hianya. Nem kizarolagos, de erds azonossagot mutatnak
a francia (latin) és német jogcsaladok, amelyek iligyészeiknek tobb vagy ke-
vesebb biintetdjogon kiviili hataskort is biztositanak, azonban ezek kizarolag
birdsag elotti eljarasokra sziikitheték. Egyaltalan nem jellemz6 azonban a jog-
csalad szerinti meghatarozottsag a legerdsebb ligyészi hataskorokkel rendel-
kez6 orszagcsoportra, ezek esetében azonban felismerheté egy masik jellemzo
vonas, mégpedig az, hogy hosszu ideig autoriter kormanyzas (diktatara) alatt
alltak a XX. szdzadban. A Konzultativ Tanacs a biintetéjogon kiviili igyészi
tevékenység jelentdségét €s szabalyozatlansagat egyiittesen érzékelve kialaki-
totta hivatalos véleményét,® amelyben megallapitotta, hogy ,, Nagyon valtozatos
megoldasok észlelhetok Europaban az iigyészségi hataskorok tekintetében, ide
értve a biintetéjogon kiviili feladatokat is, amelyek az eltérd jogi és torténeti
hagyomanyokon alapulnak. (...) Az Europa Tandcs tagallamainak tobbségében
az tigyészségek rendelkeznek legalabb néhany nem-biintetdjogi feladattal. (...)
A hataskorok valtozoak és kiterjedhetnek tébbek kozott maganjogi, csaladjogi,
munkajogi, kozigazgatasi jogi, valasztojogi teriiletekre, miként a kornyezet-
vedelem, a szocialis biztonsag és a sériilékeny tarsadalmi csoportok, ugymint
kiskoruak, ertelmi fogyatékosok és szegénységben élok jogainak védelmére is.”

7 www.coe.int/t/dghl/cooperation/ccpe/conferences/2008/4rev_2008 CCPE-Bu_reportVargas
en.pdf (2012. oktober 30.)

8 Opinion No.3 (2008) of the Consultative Council of European Prosecutors (CCPE) on the
, Role of prosecution services outside the Criminal Law Field”, wcd.coe.int/com.instranet.

InstraServlet?command=com.instranet.CmdBlobGet&Instranetimage=1608160&SecMode=1
&Docld=1609216&Usage=, (2012. oktober 30.)



A Konzultativ Tanéacs ezért felkérte a Miniszteri Bizottsagot a kdzos alap-
elvek kidolgozasara, amely feladat felligyeletét a Jogi Egyiittmiikodés Eurdpai
Bizottsagara (European Committee on Legal Co-operation — CDCJ), a szoveg
kidolgozasat pedig egy e célra létrehozott nemzetkozi Szakértdi Bizottsagra
(Group of Specialists on the Role of Public Prosecutors outside the Criminal
Field — CJ-S-PR) biztak.® A Szakért6i Bizottsag (Franciaorszag, Hollandia,
Magyarorszag, Moldavia, Oroszorszag, Portugalia, Szlovakia kiildotteinek és
a Velencei Bizottsag képviseldinek aktiv kozremiikodésével) kidolgozta az 1j
ajanlas szoveget, amelyet 2012. szeptember 19-én a Miniszteri Bizottsag CM/
Rec(2012)11 szamu ajanlasként'® 1ényegében valtozatlanul elfogadott.

A még elfogadas el6tt allo ajanlas nyilvanos tervezetének ismeretében, je-
lentségére tekintettel szervezett nemzetkozi konferenciat a Pazmany Péter
Katolikus Egyetem Jog- és Allamtudomanyi Kar Doktori Iskol4ja, valamint
a tanulmanyaikat folytatd és mar abszolvalt doktoranduszok bevonasaval mi-
kodo Ereky Istvan Kutatécsoport. Miranda Esther de Meijer PhD, a holland
Legfels6bb Birdsag mellett miikodo féiigyész, a holland {igyészség biintetdjo-
gon kiviili hataskoreinek kutatoja'’ a szakteriilet 1étének indokait elsésorban
a kozérdek védelmében latta. Fabian Gyula PhD, a kolozsvari Babes-Bolyai
Tudomanyegyetem és a Sapientia egyetem docense els6sorban a roman
iigyészég kozérdekvédelmi perlési lehetdségét mutatta be. Polt Péter PhD,
Magyarorszag legfobb iigyésze az Alaptdrvény €s az 1 ligyészégi torvény ha-
talybalépése folytan megvaltozott szabalyozasi kdrnyezet dogmatikai sajatos-
sagait, Patyi Andras PhD egyetemi tanar, a Nemzeti Kozszolgdlati Egyetem
rektora a kozjogi (alkotmany- és kozigazgatasi) biraskodas valamint az tigyészi
szerep Osszefliggéseit vizsgalta, mig Gerencsér Balazs PhD egyetemi docens
a magyar kozjogban 0j amicus curiae szerep sajatossagait elemezte. Az Ereky
Kutatécsoport doktoranduszai — kutatasi projektzard eldadasokként — egyes eu-
ropai ligyészségek biintet6jogon kiviili tevékenységének korképét nyajtottak.

9

www.coe.int/t/dghl/standardsetting/cdcj/Prosecutors_en.asp, (2012. oktdber 30.)

10 wed.coe.int/ViewDoc.jsp?id=1979395&Site=COE&BackColorInternet=C3C3C3&BackCo
lorIntranet= EDB021&BackColorLogged=F5D383 (2012. oktober 30.) Az ajanlas forditasat
Magyarorszagon els6 izben a Pro Publico Bono — Magyar Kozigazgatas folyoirat elsd, 2012.
évi bemutatkozo szama kozolte.

Miranda Esther de MEUER: Het openbaar ministerie in civiele zaken. (Den Haag, Kluwer,
2004)



Nem allithat6, hogy a konferenciat kdvetden nem maradtak kétségek az
ligyészi szerep helyes terjedelmét illetden, abban a tekintetben viszont nem
volt vita, hogy az 0j ajanlas egyik alapveté megallapitasa tiszteletben tartando:
,Ha a nemzeti jogrendszer hataskort biztosit az iigyészek részére a biinteto
igazsagszolgaltatasi rendszeren kiviil, az tigyészek feladata, hogy képviseljék a
kozérdeket, védjék az emberi jogokat és az alapveto szabadsagokat, valamint
fenntartsdak a jogallamisagot.”

Budapest, 2012. november 27.

VARGA Zs. Andras
egyetemi tanar



OPENING SPEECH

Balazs ScHanDpa
professor, dean
Pazmany Péter Catholic University, Faculty of Law and Political Sciences

Ladies and Gentlemen, dear Colleagues,

First of all I would like to thank you for attending this conference of the Doctoral
School of the Pazmany Péter Catholic University on the European perspective
of the role of Prosecution Services outside the criminal law field organised with
the support of the European Union, co-financed by the European Social Fund.
Please let me warmly welcome our guests, the speakers of the Conference,
Mr. Péter Polt, Supreme Prosecutor of Hungary, Honorary Professor of our
University, Ms. Miranda Esther de Meijer, Attorney-General of The Hague,
Professor Andras Patyi, Rector of the National University of Public Services and
Mr. Gyula Fabian, Associate Professor of the Babes-Bolyai and of the Sapientia
University, prosecutor at the Apellate Court of Klausenburg (Kolozsvar).
Every conference that aims to rethink a more or less new issue from a
scientific approach is a non-replicable event. If we try to understand the role of
academic institutions in the 21" century, at the first glance we have to consider
the fundamental difference between the past centuries and the last one. Whilst
for hundreds of years the main task of universities was to teach the generally
accepted and unchanged truth and new achievements of scientific research came
slowly, step by step, today we face unstopped changes. On one hand the political,
economic decision-makers expect quick and effective answers to instant but
urgent questions what requires more and more human and material resources
for applied researches. On the other hand grounds for basic scientific researches
are broader than anytime before. Flow of information is permanent, access to
the different sources as databases, libraries, legal texts is open although this



access is not without barriers due to the difference of languages, absence of a
lingua franca is still essential.

Mission Statement of the Pazmany Péter Catholic University defines the
University as scientific community that promotes in a strict and critical manner
the protection of human dignity and of cultural heritage by studies, education
and any other activities offered to the national and universal communities.

The new Basic Act of Hungary adopted last year that came into force on 1%
January of this year and the related new cardinal laws gave excellent grounds
for achieving the targets of our Mission Statement. Almost all professors of
our staff and a notable number of our former students already graduated were
involved in the preparatory phases of the law-making process. Observing the
unexpected and permanently growing interest throughout Europe and the world
and facing some misunderstandings as probable consequences of linguistic
difficulties a short English commentary on the new Basic Law was published at
the beginning of this year. Editors and two-thirds of authors of this commentary
are professors and associate professors of our Faculty.

These challenges could not have been assumed if the Catholic University had
not laid special emphasis on permanent research activity. A certain number of
research groups are involved in different projects. The Ereky Group — named
after one of the famous public law professors of the first half of the 20™ century —
as co-organiser of this conference is one of them. One of the Ereky-projects
is the non-penal role of prosecutors. This topic was — and perhaps still it is —
controversial within the Hungarian legal thinking. The Basic Law makes clear
the rank of powers and competencies of prosecutors when clarifies that the role
concerning criminal procedures is of highest importance, hence prosecutors
shall enforce the punitive authority of the State. At the same time the Basic Law
gives mandate to the Parliament to create detailed rules ruling that prosecutors
should exercise other powers and competencies defined by law.

However, functions of the prosecution service as part of the judicial branch of
power ‘in a wider sense” have to be analysed henceforward. This conference is an
occasion dedicated to this analysis. [ hope that at the end of the day an important
development will be observed in understanding the role of prosecutors.

I wish all of you fruitful and interesting debates.



THE FIRST MONTHS OF THE REFORM OF THE
PROSECUTION SERVICE OF HUNGARY
— AN INTERNATIONAL OUTLOOK

Péter PoLt
associate professor, National University of Public Service
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1. Foreword

“The Supreme Prosecutor and the Prosecutor’s Office shall enforce the punitive
authority of the State as contributors to the jurisdiction.” this is how Article
29 of the new Hungarian Basic Law starts. This means the prosecutor has a
monopoly in enforcing the punitive authority, but in the meantime it shall be
done within the separated power of jurisdiction.

All these come together when we have a closer look on the CCPE (Consultative
Council of European Prosecutors) Report of 2008." The Report stated that the
overall aim of the prosecution service is to contribute to achieve the fundamental
objectives such as democracy, protection of human rights, and rule of law. This
is how the special position of the prosecutor can be understood.

2012 is the year when the Hungarian prosecution service is in highlight. First
of all, the new Basic Law of Hungary and the new cardinal laws draw our
attention. Secondly, until this year the presidency of the Network of Prosecutors
General of the European Union was also assumed by Hungary. Thirdly, the

' Opinion No. (2008) 3 of the Consultative Council of European Prosecutors on “Role of Public

Prosecutors outside the Criminal Law Field”, adopted by the CCPE at its 3rd plenary meeting,
CCPE(2008)3, CoE, Strasbourg, 2008.



16 Péter PoLT

Venice Commission’s examination is going on this semester, which is an in-
depth review of the new legal regulation.

In the scope of this attention, this conference takes place in an excellent
period. We can have an overview on the past months. I will mention two fields in
the following minutes: the birth of the new Hungarian acts and, secondly, their
actuality in relation with the relevant international documents - with special
attention to the prosecutor’s activity outside the criminal law.

2. Legislative reform in Hungary

To understand the importance of the new Hungarian legislation, first we should
have a short look at the historical aspects following the guidelines of the First
Commentary of the new Hungarian Basic Law. “The roots of the Hungarian
Prosecution Service go back to over 140 years. The institutions protecting the
royal assets of the feudal state (called at that time the »director of legal affairs«
»fiscales Sacrae Coronae Regiae«) and advising the local authorities of the
county assemblies. During their activity the protection of the public interest
gained increasing importance.”

After World War II the new concept facilitated by Soviet influence led to the
reorganisation of the prosecution service. The new system was built up only by
the Statutory Decree 13 of 1953 on the Prosecution of the People’s Republic of
Hungary. That regulation focused on supervision as divided into four sectors:
supervision of criminal investigations, of courts, of public administration and of
the “rest” — that is the “general supervision”, which included almost anything:
labour relations, private law contracts and so on.

The legislation went through some changes in 1972, when the Parliament
adopted the former law on the prosecution service. This regulation, however,
retained the 1949 Constitution’s provisions according to the prosecutor’s role,
which had identified the Prosecutor General as the “guardian of legality”.

After all, this the legal environment changed in 1989 when Act of 1972
also underwent changes according to the amended Constitution. One of the
most important results of the political system changing was to achieve the
independence of the Prosecutor General. We will come back to this question soon.
After these structural changes there was no further fundamental transformation

2 Loérant Csink — Baldzs ScHaNDA — Andras Zs. VARGA: The Basic Law of Hungary — a first

commentarty. Dublin, Clarus, 2011. 191.
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in the constitutional position of the Prosecution Service, nevertheless, several
amendments were added to complete the democratic transition. Based on
the decisions of the Constitutional Court such an amendment regarded the
relationship between Parliament and the Prosecution Service.’

In the past 20 years since the regime change, however, the need for further
structural changes strengthened. The new constitutional and cardinal laws
mainly comply with this need of modernisation. A fortunate situation occurred
when all the new regulation came into force on January 1% 2012.

The frame of the legal regulation is set in the Basic Law. According to
Article 29 paras 3-5, the Supreme Prosecutor as the leader and director of the
Prosecution Service is elected from prosecutors by the Parliament by a proposal
of the president for a term of nine years with a majority of two-thirds of the
votes. The Supreme Prosecutor has the duty to submit an annual report to the
Parliament on his or her activities.

The new act on the prosecution service stipulates the structure, hierarchy
and powers of the Prosecution Service, as well as the Supreme Prosecutor’s
powers and restrictions. Moreover, according to the constitutional regulation,
it determines the main duties of the Prosecution Service, the prosecution of
crimes, actions against other unlawful actions and omissions, and the facilitation
of the prevention of such actions. This means that criminal law is the main field
of action of the Prosecution Service in Hungary. However, according to the
relevant international documents and the Basic Law, the Prosecution Service has
specialized authority in fields outside the criminal law. The new act renewed the
regulation of this field on the ground of the recommendations of CCPE. Since
2012 the former Soviet-style way of power has been changed to a democratic
way in which, in brief, the powers have been tightened and lowered, and the
only way of action is to reach legality through the court.

To sum up the main changes in the new legislation let me highlight some
elements. First, the Prosecutor General (i) may participate in sessions of Full
Curia meetings in advisory capacity, (ii) may initiate supervisory procedure
at the Curia in final criminal cases as provided for in the Code of Criminal
Procedure, (iii) may refer to the Constitutional Court for a review to establish
whether or not the legal regulation is unconstitutional, and also (iv) may refer a
legal regulation to the Constitutional Court for a review of non-compliance with
international treaties. Last but not least, the Prosecutor General may exercise
(v) the role of expressing its opinion as “amicus curiae”. Though this role is

3 See decision nr. 3/2004 (II. 17.) AB of the Constitutional Court.
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new in the Hungarian jurisdiction, it is well known in the Anglo-Saxon and
Western European legal systems as well as in the Netherlands. By doing so, the
Prosecutor General is not a subject of the litigation, but in an impartial external
position, may give his views in the defense of the public interest. In addition,
we must remember that the role of the prosecutor outside the criminal law field
was revised significantly, to which I will come back later.

3. Connection with the international documents
in the scope of independence

The European prosecution services have to face the international legal
environment surrounding the national regulations. Such documents
were adopted by different bodies of the Council of Europe. Namely, the
Recommendation Rec(2000)19 of the Council of Europe, the 2010 Report of the
Venice Commission on European standards of the independence of the Judicial
System*, the CCPE Reports and opinions of 2005° and 2008¢ on the “Role of
Public Prosecutors outside the Criminal Law Field”. We may mention some
other international documents such as the “Bordeaux Declaration” of the CCPE’
or the Eurojustice Lisbon Conclusions of 2005.

All of these documents highlight the relevance of the independence of both
the Prosecutor General and the prosecution service. Here, let me highlight a few
points, which are in a particularly emphatic position at the scope of the Council
of Europe’s referred documents.

The first relation to mention is the guarantees for the independence of the
Prosecution Service. In Hungary the Prosecution Service shall be obliged to
report to Parliament only. Pursuant to Article 29 Paragraph (5) of the Basic
Law of Hungary the Supreme Prosecutor shall present to Parliament an annual

The European Commission for Democracy through Law (Venice Commission): European
standards as regards the independence of the judicial system: Part I1 — The prosecution service
(Venice, 17-18 December 2010. CDL-AD(2010)040) hereinafter referred as ,,Report”. http://
www.venice.coe.int/docs/2010/CDL-AD(2010)040-e.pdf

Andras Zs. VArGa: Reflection Document. Conference of Prosecutors General of Europe, 6th
session, Budapest, 29-31 May 2005. http:/www.coe.int/t/dghl/cooperation/ccpe/conferences/
cpge/2005/CPGE_2005_02docReflexionVarga en.pdf

¢ See above cited CCPE(2008)3, CoE, Strasbourg, 2008.

7 Opinion No. 12 (2009) of the Consultative Council of European Judges (CCJE) and Opinion
No. 4 (2009) of the Consultative Council of European Prosecutors (CCPE) on ‘Judges and
prosecutors in a democratic society” https://wed.coe.int/ViewDoc.jsp?id=1560897&Site=CM
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report on his or her activities. In his report the Supreme Prosecutor shall give
account of the activities of the Prosecution Service, the application of law, and
the enforcement of the state’s claim to punish criminal offences. As in Hungary
neither the Supreme Prosecutor nor any office of the Prosecution Service may
be instructed, the report is related to the non-legislative directions (particularly
the normative ones) of the executive only to the extent that it does not go
beyond the framework of the Basic Law. With regard to the Recommendation
Rec(2000)19., which acknowledges two models of Prosecution Services — one
which is in relation with the Government or another which is independent — the
Hungarian model is in compliance with the Recommendation. In this respect it
is worth mentioning that the number of independent Prosecution Services has
been increasing in international comparison.

According to the political independence of the Supreme Prosecutor and the
Prosecution Service, the Hungarian Constitutional Court’s decision became a
standard in the Hungarian constitutional system. In its decision nr. 3/2004 (I1.17.)
the Constitutional Court ruled that “the Prosecution Service is not a separate
branch of power, though it is an autonomous constitutional body.”® Since both
the former and the present Constitution defines no other constitutional body that
has supervisory power over the Supreme Prosecutor, the Supreme Prosecutor
and the Prosecution Service have a wide range of independence and no external
organ may have the right to instruct them.” Consequently, the Constitutional
Court found that the Supreme Prosecutor has no political responsibility towards
Parliament, which means that even if the political or professional confidence
is shaken in him, there is no legal way to withdraw the mandate of the
Supreme Prosecutor.” Nevertheless, the Supreme Prosecutor has constitutional
responsibility that embraces the obligation to fulfil his duties defined by law,
the obligation of annual reporting, and the obligation of appearance both at
parliamentary commissions or plenary sessions, and the obligation of response
both to hearings at parliamentary commissions or questionings at plenary
sessions."

It is important in the Hungarian regulation that the Supreme Prosecutor
cannot be instructed whether to prosecute or not. The new constitutional
regulation in force follows a tradition of several decades in that they describe

8 Constitutional Court decision nr. 3/2004 (I1.17.) iAB tem 3.5.4.
° Constitutional Court decision nr. 3/2004 (I1.17.) AB item 3.5.8 b)
10" Constitutional Court decision nr. 3/2004 (I1.17.) AB Item 3.5.6. This regulation is even stricter

than what the Venice Commission suggests in Report para 42.

I Constitutional Court decision nr. 3/2004 (I1.17.) AB operative part: para 4.
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the organization of the Prosecution Service as an independent institution. As
opposed to the French or Dutch models, for example, the Prosecution Service
in Hungary is not subordinated to the Government, but it is exclusively
accountable to Parliament. It is also important to note that not even with regard
to this scope shall Parliament be entitled to give instructions in individual cases.
Article 2 Paragraph (3) of Utv. prescribes that “the Supreme Prosecutor shall
be instructed neither directly nor indirectly to make or amend decisions with
specified substance in individual cases”.”

This also means independence in criminal procedures initiated by the
Government as well. As we already cited with regard to the Constitutional
Court’s decision, in Hungary the Prosecution Service is subordinated neither to
the executive nor to Parliament. This is an important achievement which serves
the fair balance of powers within the constitutional system. The independent
status of the Hungarian Prosecution Service from the Government provides a
balancing power for the organisation over the police in criminal procedures.
The police are the general investigating authority and they are subordinated
to the Ministry of Interior. The Prosecution Service controls and supervises
the investigations led by the police. In the last five years 13,6 % of the cases
were investigated by the police, which finished with a suggestion to prosecute
and were finally terminated by the Prosecution Service without filing a charge
before the court. This supervisory power can be real and effective only if the
Supreme Prosecutor and the Prosecution Service are independent and cannot be
instructed by any other organs including the Government.

Guarantees of impartiality in the criminal procedure also mean that
indictment is preceded by the weighing of the evidence in each case. Decision-
making with regard to arraignment is always preceded by pondering of
evidence. As Article 78 para (3) of the Code of Criminal Procedure (see: Act
XIX. of 1998.) stipulates “the court and the prosecutor shall freely weigh each
piece of evidence separately and collectively and establish the conclusion of
evidence based on their conviction thus formed”, and an indictment filed by the
prosecutor saying “I’'m hesitant, let’s try it and see what the court will decide*
should be regarded as one lacking professionalism and severely unethical,
because in the particular case he basically does not have any definite personal
conviction. The “indictments shall be based on facts beyond reasonable doubt
and such a personal conviction of the prosecutor that the act for which a criminal

12 According to the independence see furthermore: Article 3 para (1) and para (3)
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procedure has been initiated, shall be deemed as a criminal offence, and that
this act was committed by the suspect.”

The independence relates not only to the Prosecutor General but to the public
prosecutors as well. A prosecutor cannot hold other state offices or perform
other state functions which would conflict with the principle of their impartiality.
Similarly to the previous statute regulating prosecutors’ legal status, Ujt. sets
forth detailed provisions concerning the conflict of interests.” This is in line
with the abovementioned Recommendation. Thus it broadly excludes every
office and function which may conflict with the impartiality of prosecutors.
Pursuant to Article 44 Paragraph (1) of Ujt. the prosecutor cannot be a Member
of Parliament, Member of the European Parliament, representative of the local
government, mayor or in high position of state power. Even in connection with
white-collar professions that generally do not conflict (e.g. education, artistic
activities etc.), Article 45 of Ujt. emphasizes that such activities may be pursued
only if they “do not conflict with independence and impartiality, or they do not
prevent the performance of official duties”.

4. The role of the prosecutor outside of the criminal law

We have come to the special role of the prosecutor that is outside of the criminal
law field. We are going to listen to an in-depth lecture from Mr. Varga soon,
so I will not go into details in this scope, however, I would like to draw your
attention to the main novelties of this field.

The field outside the criminal law appears differently in certain countries. No
unified practice can be seen among the European countries, which can even be
observed in the documents of the Council of Europe. Even in 2000, the Council
of Europe considered prosecution services as bodies playing a crucial role in
the administration of criminal justice in its basic Recommendation although
its Explanatory Memorandum mentioned that “public prosecutors may also in
some countries be assigned other important tasks in fields of commercial or

Jozsef BeLEGI — GyoOrgy BERKES (eds.): Criminal Procedural Law. Commentary for Legal
Practice. Second edition. Budapest, HVG-ORAC Lap-és Konyvkiad6 Kft.; The quotation has
been taken from Chapter X. entitled The Indictment, written by Dr. Belovics Ervin.

In line with Recommendation Rec(2000)19 Article 24.a. “in the performance of their duties,
public prosecutors should in particular: carry out their functions fairly, impartially and
objectively.”
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civil law, for example”. In the past few years we witnessed a growing interest
regarding the non-penal role of prosecutors.

This is demonstrated by the 2005 and 2008 Reports of the CCPE, which
were based on the data of detailed questionnaires. As it turned out, this role
has legal ground in civil law in state’s property claims and their enforcement,
or the protection of the public interest and the protection of human rights. In
several states this role of the prosecutor has legal ground in the public law field.
Hungary serves as an example for such states.

The new cardinal act on the prosecution service, on the one hand, followed the
former dualistic way as the prosecution has two broad categories of tasks. The
first, which is the most important one of the prosecutor’s actions, is the criminal
justice-related tasks. In that context, the prosecutor’s office shall prosecute
crimes, act against other unlawful actions and omissions, and facilitate the
prevention of such actions - as it is set forth in the Basic Law.

The other group of the prosecutor’s duties is extremely diverse. The new
Act introduces a new concept for prosecutor’s activities outside the criminal
law, which is the protection of public interest. Within this field the prosecutor
participates in litigious and non-litigious procedures, the affairs of the civil
organizations regarding the legality; examines the legality of the decisions of
public authorities, and have powers to control misdemeanor decisions.

Under the former Constitution Hungarian prosecutors had certain tasks
regarding administrative proceedings. If the legality of a decision of an
administrative body was questioned as not being supervised by administrative
courts, the prosecutors might examine it and take certain measures. The most
powerful action of the prosecutor was objection — but without legally binding
force — since it might affect the administrative decision in case the public body
agreed with the objection or a court ruled to accept it.

The new cardinal law, on the other hand, breaks with the former terminologies
and powers. We may say that since the first of January 2012, this field of the
actions of the Hungarian prosecution service has turned into a democratic way.
However, this change is not formal, but deep alteration in content. The legal
supervisory authority is replaced by the legitimate control function. The reason
of this changing was primarily that the former powers were actually outdated
provisions, and they did not fall within the responsibility of the modern and
democratic system of the prosecution service.

Turning away from the former (we can add: Bolshevik) type of duties,
which were based on a general ability of direct supervision, now means that
the most important tool is to protect the public interest before the court.
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The general principles of this protection are set by the cardinal law, but the
detailed regulations are in sectoral laws in every case. Such law is for example
the Code of Civil Law, the Code of Civil Procedure, the law on families, the law
on civil associations and so on.

An outstanding principle is that the prosecutor will get the power, only if no
other body can effectively perform that task and, furthermore, that he can only
act when a valid harm of public interest is brought to his attention. The powers
of protection of public interest are now defined in extension and time. They
take into account the Constitutional Court’s decisions of 2004 and 2011, when
the Constitutional Court already held that the prosecutor should have tasks well
identified by law in this regard. That is a constitutional requirement which is
now getting fulfilled by the new legal environment.

5. Global actuality and closing

The new Hungarian cardinal laws of the prosecution service have been in force
for half-a-year now. This time has been a great challenge for us to see in action
the new, democratic powers of the prosecution service in the fields outside the
criminal law. This year we have to focus on the more and more precise evaluation
of the new acts, but in the mean time we can conclude that this new regulation
is closer to the European standards and more able to defend the public interests.

But why is it so important to face these international circumstances?

Last week the Network of the Prosecutors Generals of the European Union
held its plenary meeting in Budapest. We had the honour to receive high leaders
of prosecution services from all over the EU. I was greatly honoured that 22
Member States had accepted my invitation to that event and that 16 Prosecutors
General and 8 Deputy Prosecutors General were present at the conference. The
members were convinced that this Network contributes to a more effective
European cooperation by identifying common principles in the different legal
systems of the Member States and by sharing experiences.

Conclusions of the Plenary Meeting are very up to date for us now as well. It
is set forth in the Final Document that “it is clear by now that due to the effect
of the global financial and economic crisis Member State Prosecution Services
have to face new challenges. In many countries criminality has increased or its
structure has changed significantly. The current difficult economic and financial
environment evokes professional challenges which emphasize the need of good
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governance. The independence, impartiality, financial autonomy and efficiency
of public prosecutors are values which are greatly appreciated nowadays.”'s

I believe both the criminal law field and the powers outside it are drawing
more and more attention to the prosecution services nowadays. It is now highly
important in such worldwide economic and social crisis to be aware that even the
prosecution services have to face the contemporary challenges. I am personally
pleased to see that Hungary with its new Basic Law and cardinal laws are in line
with the EU’s goals of cooperation by now.

See more in detail: Balazs GERENCSER (ed): Reflections on European Public Prosecutor’s
Office — Effect of the economic crisis on the work and structure of the Prosecution Services
and on the training of prosecutors in the European Union. Budapest, Office of the Prosecutor
General, 2012. 102-103.
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APPENDIX

Cardinal Law CLXIII of 2011 on the Prosecution Service
Section 11

(1) The organisation of the Prosecution Service shall be managed and directed
by the Prosecutor General.
(2) The Prosecutor General:

a) may participate in sessions of Parliament and Full Curia meetings
in advisory capacity;

b) may reserve the right for the Prosecution Service to investigate
any crime pursued by any investigative authority, and may use
the collaboration of the members of other investigative authorities
during prosecutorial investigations with the consent of the national
commander, provided such collaboration shall not affect such
members’ employment relationship with their service or public
Service;

¢) may submit to the Curia motions seeking the revision of, or for the
sake of legality, legal remedy for, final decisions on criminal cases,
as provided for in the Code of Criminal Procedure;

d) may institute an appeal to ensure the uniformity of law at the Curia
and may exercise the rights granted to the Prosecutor General by
law in appeal procedures conducted to ensure the uniformity of
law before the Curia;

e) shall submit motions to suspend immunity due to a publicly
actionable criminal act or administrative offence, and initiate
the granting of approval in case the institution of proceedings is
subject by law to the approval of an organ or a person;

f) may express an opinion on draft legislation, except for drafts of
decrees by local governments, and shall express an opinion on
draft legislation affecting the legal status and the duties of the
Prosecution Service;
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g) may propose to a public body with jurisdiction to initiate a legislative
act and/or to issue a decree or an instrument to regulate a public
body to legislate, amend or abrogate a provision of law or a legal
instrument issued to regulate a public body;

h) may refer a legal regulation applied in a specific case heard with
prosecutorial participation to the Constitutional Court for a review
to establish whether or not the legal regulation is unconstitutional
by reason of violating rights enshrined by the Fundamental Law if
entitled parties do not possess the capacity to defend their rights or
if the malfeasance affects a larger group of persons;

i) may refer a legal regulation to the Constitutional Court for a review
of non-compliance with international treaties;

Jj)may, upon his or her own initiative or if requested by any of the parties,
and shall if invited to do so by the Curia, express a professional
opinion, representing the interest of the public, about legal matters
for the sake of the uniformity of jurisprudence in proceedings
conducted by the Curia, even if no prosecutor participates in the
proceedings. The opinion of the Prosecutor General, which shall
not be binding for the Curia, shall be notified to the parties to the
proceedings.

(3) If circumstances prevent the Prosecutor General from acting personally,
or in case the position of the Prosecutor General is vacant, a Deputy
Prosecutor General designated earlier shall exercise the rights of the
Prosecutor General.

Chapter IV
The duties of the Prosecution Service relating
to the protection public interest

5 Common rules regarding the protection of public interest
Section 26

(1) The duties and powers the Prosecution Service performs as a contributor
to the administration of justice outside the scope of criminal law and
this Act shall be subject to separate statutes. Prosecutors shall exercise
these powers in an attempt to eliminate non-compliance primarily by
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instituting contentious and non-contentious proceedings at court (right
to file lawsuits), by launching administrative proceedings and pursuing
legal remedy (hereinafter collectively: action).

(2) Unless otherwise provided for by law, prosecutors shall conduct a review

ex officio to underpin prosecutorial measures if based on data or other
circumstances revealed to the prosecutor it is reasonable to assume
that serious legal violations, omissions have occurred or non-compliant
conditions exist (hereinafter collectively: contravention of law).

(3) A prosecutor may serve a reminder seeking voluntary redress (hereinafter:

reminder) to the adversary in cases requiring prosecutorial action where
the adversary itself has the capacity to remedy the circumstance that
requires action, and shall set a deadline of 60 days in such a reminder for
ceasing the contravention of law. The party addressed in such a reminder
shall send the prosecutor supporting documents before the said deadline to
notify the prosecutor of having rectified the contravention of law, having
taken steps to convene a meeting in cases requiring a board decision or of
its reasoned disagreement with the stipulations of the reminder.

(4) If the party addressed in the reminder fails to abide by the requirements

®)

made therein within the deadline set by the prosecutor or fails to respond
or disagrees with the stipulations of the reminder, the prosecutor shall
bring action in 30 days or notify the addressee of having terminated the
proceedings. In matters requiring a board decision, the 30- -day deadline
shall start on the date of the meeting of the board convened to make a
decision.

If the prosecutor’s statutory right to action is discretionary, and the
prosecutor decides to set aside action, the prosecutor shall notify the
applicant seeking action in a reasoned resolution. The applicant may
request a review of the resolution in a petition addressed to the superior
prosecutor within 8 days of receipt. The applicant shall be informed of
the right to review.

(6) The rules governing reminders shall be applied in the procedures that are

subject to Sections 27-30, the exceptions set forth therein notwithstanding.

(7) Prosecutors shall point out to the person in charge of the competent

body any deficiencies not classified as contraventions of law and minor
contraventions that do not justify action in an indicative letter. If an
indicative letter so requires, the person in charge of the competent body
shall notify the prosecutor of its position concerning the indication within
thirty days.
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6 Prosecutorial participation in contentious

and non-contentious procedures
Section 27

(1) Prosecutors
a) shall take part in lawsuits as claimants or as respondents in lawsuits
filed against them,
b) may use their powers to take action in lawsuits between other
parties, or
¢) may join a lawsuit filed by another party in the cases and in the
manner provided for by law.

(2) Prosecutors shall have identical rights to those held by the party to
contentious and non-contentious proceedings launched under law by or
against the prosecutor.

(3) Prosecutors acting in a lawsuit shall exercise the rights of the party, but
shall respect the parties’ right of disposal.

(4) Prosecutors shall have the right to seek redress against decisions delivered
in contentious and non-contentious proceedings to be communicated by
law to the prosecutor in any manner. Furthermore, prosecutors shall have
the right to seek redress even if they were not party to the proceedings or
in case communicating the decision to the prosecutor was not required.

(5) Prosecutors may file a lawsuit under statutory requirements particularly
in connection with:

a) disposition over national assets,

b) misappropriation of public funds,

¢) terminating grievances of public interest caused by void contracts,

d) data entered into public registers,

e) the protection of the environment, nature and arable land,

/) contesting consumer agreements (general terms of agreement) of
private individuals,

g) the modification of family status.

(6) Whenever a prosecutor is authorised under law to file a lawsuit, the
proceedings shall be deemed to serve public interest.
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7 Prosecutorial duties relating to certain legal entities
and organisations without a legal personality

Section 28

(1) Prosecutors shall have the right to seek redress and file a lawsuit against

@

judicial orders (administrative decisions) delivered to have certain
legal entities and organisations without corporate body (hereinafter
collectively: legal entities) entered into (registration) and removed
from the public register or to have any of the registered data of legal
entities modified. If data entered into a public register is or subsequently
becomes non-compliant, prosecutors may initiate removal, correction or
modification of such data under the terms provided for by law.

If a prosecutor is authorised under law to review the legality of the
operations of a legal entity, judicial orders (administrative decisions)
delivered to have such legal entities entered into (registration) or removed
from the public register or to have their registered data modified shall be
communicated to the prosecutor.

(3) If the legality of the operations of the legal entity is subject to review by

the courts, public administration or any other body applying the law other
than the courts, prosecutors may launch a review of legal compliance
procedure under the terms provided for by law.

(4) Prosecutors shall file a lawsuit to dissolve or wind up a legal entity or

to restore compliant operations, if based on data or other circumstances
revealed to the prosecutor it is reasonable to assume that the legal entity
has wound up its operations or is pursuing activities in contravention
of the Fundamental Law or any other legal regulation. Unless explicitly
prohibited by law, prosecutors shall file a lawsuit whenever non-
compliance jeopardises the lawful operation of a legal entity.

(5) Reminders prior to a lawsuit may be issued within 6 months after non-

compliance is revealed before the prosecutor but no later than 3 years
after the circumstance giving rise to the reminder occurs, except in the
case of operations wound up and persistent non-compliance.
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8 Prosecutorial duties relating to certain administrative procedures and
institutions

Section 29

(1) Prosecutors shall verify the legality of individual decisions made and

administrative measures taken by administrative authorities and other
bodies applying the law other than courts, whether binding or final,
provided the courts have not overridden such decisions.

(2) Unless otherwise provided for by law, prosecutors shall issue reminders

for the sake of eliminating non-compliance in respect of (i) non-
compliance affecting the merits of a decision by any authority of public
administration within no more than a year after the effective date or after
execution is ordered, (ii) a decision establishing an obligation, depriving
or limiting a right before the period of statutory limitation terminates and
(iii) a decision on securing a claim or the attachment of an asset as long
as that condition exists.

(3) Prosecutors may issue reminders to have the enforcement of non-

@

compliant decisions suspended. The addressee of the reminder shall
immediately terminate enforcement until the case is decided and shall
simultaneously notify the prosecutor thereof.

Prosecutors shall submit their reminders to the supervisory body of
the organ proceeding in the particular case. If the organ with decision
making powers has no supervisory authority or reports directly to
the Government, or in case supervisory action is prohibited by law,
prosecutors shall submit their reminders to the decision making body.

(5) If the reminder fails to achieve the desired effect, the prosecutor shall

contest at court the final decision delivered in the original case.

(6) The law may require prior prosecutorial approval for or may authorise

the prosecutor to prohibit the execution of coercive measures ordered by
certain administrative and infringement proceedings or the institution of
regulatory (non-criminal) proceedings for the gathering of intelligence
information.

(7) Prosecutors may supervise the compliance of the operation of institutions

providing child protection services. The prosecutor may issue reminders
to the person in charge of such an institution in an attempt to eliminate
identified cases of non-compliance. In the event the person in charge of
the institution disagrees with the reminder, it may contact its maintainer
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organisation. The maintainer organisation shall start discussions with
the superior prosecution service about the stipulations in the reminder
and may at the same time decide to postpone the implementation of the
proposed measure until the discussions are closed.

9 Prosecutorial duties relating to cases of administrative offence

Section 30

(D If a sanctioning administrative authority sanctions a criminal act as if it

were an administrative offence, prosecutors may issue a reminder against
the decision during the period of statutory limitation of the criminal act.

(2) Reminders may be issued to the benefit of the perpetrator until the deadline

©)

@

for striking the data of the administrative offence from the records.

In court proceedings, prosecutors may make statements about the
comments of the sanctioning authority and may make a motion to have
the case decided.

Prosecutors shall evaluate complaints lodged against measures taken
and decisions issued by sanctioning authorities according to the rules
set by law. A prosecutorial decision shall be binding on the sanctioning
authority.

(5) A sanctioning authority shall make its decision issued to dismiss the case

available to the prosecutor.

(6) Prosecutors may seek legal remedy against final court decisions subject to

a separate act with reference to reasons and in the cases defined by law.
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In the following I would like to present the public prosecutor’s role at the Supreme
Courts through five cases of case law. The Benelux states’ legal system has long
been familiar with the concept of amicus curiae, which goes back to the time
of the 18 century’s monarchies. Between 1970 and 1998 the European Court of
Human Rights (hereinafter referred to as “court”) in several judgments dealt
with the Belgian and Dutch practice. In the past almost 30 years, the court’s
opinion has changed on the one hand, and on the other hand it also had an effect
on the Benelux state’s legal systems, since the national legislation has been
amended by the sovereign legislature in order to conform to the practice of the
court, around the turn of the millennium.

The cases I examined are presenting about forty years of legal developments
that I would like to follow in this presentation as well. The legal cases I researched
are Delcourt v. Belgium', Borgers v. Belgium?, Vermeulen v. Belgium?®, Van
Orshoven v. Belgium* és J.J. v. the Netherlands®.

' Delcourt v. Belgium nr. 2689/65, 17.01.1970. ECHR All

2 Borgers v. Belgium nr. 12005/86, 30.10.1991., ECHR A214-B

3 Vermeulen v. Belgium nr. 19075/91, 22.01.1996., ECHR 1996-1

4 Van Orshoven v. Belgium nr. 20122/92, 30.05.1997., ECHR 1997-111
> J.J. v. the Netherlands nr. 21351/93, 27.03.1998. ECHR 1998-I1
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1. The Development of Concept and its Meaning

In different legal families the concept of “amicus curiae” dates back to ancient
times. This institution is known both in the Anglo-Saxon and Continental - is
primarily franc rooted - jurisdictions.® Its most common definition is the “friend
of the court” is a consultant who is involved in the court’s work by providing
arguments or researches, evidences or making submissions for the protection
of not properly displayed interests (such as public interest). Furthermore, it is
often the duty of the amicus curiae to represent a party who otherwise could
not properly assert his or her interests. In contemporary practice, this role is
usually practiced by the Prosecutor/Procurator General, or other state body,
other expert organization or person. The amicus curiae is usually appointed by
law (general appointment) or the court (individual appointment), even we know
a model in which special rules of procedure are used to select the appropriate
person.’ In the United States the parties’ unanimous consent is needed for the
amicus curiae to be able to act sui generis at the court if all others mentioned
above are missing. The amicus curiae is not a litigant, he can make a statement
at the court that will be part of the lawsuit.

As we will see through the practice of ECHR the character of “amicus curiae”
is significantly different in the Anglo-Saxon countries and in the European
continent. Though the main literature on this institution refers the US law, the
ECHR shall only recognize the European practice and legal regulation. So shall
we in this research.

In the traditional interpretation of the continental legal systems the Prosecutor
or General Counsel of the Crown or the state can give advice or opinion at the
court in special cases. This action is usually made orally or in writing at the
hearing, or previously at the closed deliberations. The roots go back to the time
when the classical law books, codices were compiled; mainly it was closely
related to the classical foundations of the Napoleonic codes.” The prosecutor’s

6 Henri RoLAND — Laurent Bover: Locutions latines du droit frangais. Paris, Troisiéme Edition.
Litec, 1993. 26.

7 Anexample for the latter is the practice of the French Commercial Court (tribunaux commerce)
where amicus curiae is designated in a special procedure (...) See also: Dahl’s Law Dictionary.
French-English. 3rd edition. Dalloz, Paris, 2007. 20.

8 Black’s Law Dictionary, Sixth Edition. St. Paul, Minn, West Publishing Co. 1990. 82. S. DE
VALKs: Juridisch Woordenboek. Intersentia, Antwerpen-Oxford, 2010. 24.

® Andras Zs. VARGA.: Report on the Role of the Public Prosecution Service Outside the Field
of Criminal Justice. Bureau of the Consultative Council of European Prosecutors. Council of
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or a legal adviser’s role was originally to ensure the correct interpretation of the
law and to grant the unified and consistent jurisdiction.

Such power of the public prosecutor of the Crown or the state in civil matters
was reduced in the 19" century especially in the Roman-Germanic legal systems.
It finally was limited to the rights of persons and the family law or, in some
countries, it disappeared and only the criminal law powers of the prosecution
remained."” In the continental systems, which are similar to the French one, the
institution has retained its original role at the supreme court level and to some
extent at the level of the courts of second instance."

In these legal families the “amicus curiae” called powers of the prosecutor
general, is advisory in nature and is characterized by neutrality, objectivity and
the fact that the prosecutor is to promote the uniformity and consistency of
the jurisdiction. In this case, the prosecutor general is representing an opinion
for the Supreme Court, in which situation the prosecutor, in fact, is neither the
“adversary” nor the “ally” of the participants of the case. So, the prosecutor
general is not a litigant at the supreme court.”?

Besides giving opinion, the Prosecutor General had traditionally the right
also to participate in the closed debate when the judicial council retreated to
make a decision on the case. This right of the prosecutor was an “assisting and
advisory” role, according to the early decisions of the Court."?

The main characteristics of the prosecutor, said the Court, are to serve the
public interest with complete objectivity and, in particular, by enforcing law
in the interest of the public order. In such cases, the prosecutor may only be
considered as a party in the formal interpretation of procedure law."

Europe, CCPE-Bu (2008)4rev. 13. S. the joint dissenting opinion of judge Gdlciiklii, Matscher
and Pettiti in case Vermeulen v. Belgium.

S. henceforward the joint dissenting opinion of judge Golciiklii, Matscher and Pettiti.

According to the Benelux states’ rules of procedure, the public prosecutor can be a party and
initiate civil proceedings or to intervene in pending proceedings. These powers, in particular,
occur in personal and family status proceedings. See Varga (2008) esp. 4-5., 6., 15.

Vermeulen v. Belgium § 28. This will be important later on, because the defense of
the governments are based on this, arguing that the impartial prosecutor is not a party to
proceedings, therefore, the principle of equality of the parties cannot be violated. This ‘quasi’
status is examined in the Council of Europe (CPGE) documents. Andras Zs. VARGA: Reflection
Document. Conference of Prosecutors General of Europe, 6th session, Budapest, 29-31 May
2005. CPGE (2005)02. 15.

Delcourt v. Belgium § 34
Delcourt v. Belgium § 33
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2. The Evolution of the Legal Environment

The Belgian and Dutch law is very similar regarding this legal institution;
therefore, as most of the above mentioned judgements cite the Belgian law, we
should also pass that way along.

The legal background has changed several times in Belgium. The earliest
regulation in the relevant cases was the 15 March 1815 sovereign decree of
Prince. In its Article 1107 it stated that “Even in criminal proceedings, the
procureur général at the court cannot be regarded as a party; his role is only to
make submissions (conclusions), except where he has himself appealed. In the
latter event, he shall put the prosecution case (réquisitoire) in pleadings which,
filed with the registry, shall be forwarded without further formalities to the
rapporteur appointed by the First President and then distributed with the report
to the members of the procureur général’s department.”* According to Article
1109 in cases of cassation “the procureur général or a member of his department
shall be entitled to attend the deliberations unless the appeal on a point of law
has been lodged by the procureur général’s department itself; he shall not be
entitled to vote in the deliberations.”

The following regulations concerning this legal institution, which only
supplemented the above regulation, were the Act of 4th August 1832 and of
18th June 1896. These Acts are regulating the role of the justice administration
specifically the Supreme Court in particular, which “makes sentences over
sentences and not over people, except for a few special cases.””

The Code of Justice, which is still in force, was first adopted in 1967.
According to its text, which was in force at the time of the examined judgements,
these laws contained provisions on the role of the prosecutor. Article 138 states
that “concerning provisions of Article 141 prosecutor shall be involved in
the cases defined by law as a department of accusation. The prosecutor may
intervene in private law affairs by initiating proceedings, or by introducing a
request or an opinion. He may act on his own initiative in cases specified by
law and also the law may determine reasons when he shall act in the protection
of the public interest.” Article 141 says “the prosecutor general of the Supreme

Legal text: Borgers v. Belgium § 16
Legal text: Borgers v. Belgium § 17

The current legislation contains very exceptional cases (such as judgment over ministers or
judges), where the Supreme Court acts as a court of facts: Constitution Article 90 and Code of
Justice (hereinafter referred to as Ger.W.) Article 613 (2), 1140 and 1147.
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Court does not operate as a department of accusation, unless he started that
particular process at the Supreme Court.”

On the other hand, the Code of Justice regulates the powers of the prosecutor
regarding the court proceedings, too. These provisions are the most important
ones for us because they create the institution called “amicus curiae”. Among
the rules of procedure of the Supreme Court (Cour de Cassation) the Code of
Justice in Article 1107 states that “after the identified case was read out (report),
the posts, comments, and submissions of the present lawyers follow.

Their contents may solely refer to the legal issues serving a basis for the
appeal and to the arguments of the defense regarding the appeal of the adverse
party (or the prosecutor). The Prosecutor General can give an opinion after
further documents may not be presented.” That meant submitting comments
was only possible at the closing of the trial.

Article 1109 of the Code of Justice regulated the prosecutor’s participation
in the deliberations, which induced a great debate, as “the prosecutor general
or a colleague of his in office may participate in the deliberations of the Court,
unless the application is submitted by the prosecution itself. The prosecutor has
no right to vote at the deliberations.”

3. The Interpretation of Article 6 para 1

In all of the cases the claimants raised objections to the violation of Article 6
Paragraph 1 specifying the Right to Fair Trial (and more specifically the first
sentence of it) of the European Convention of Human Rights (Rome Convention
of 1950). Article 6 Paragraph 1 provides: “In the determination of his civil rights
and obligations or of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly
but the press and public may be excluded from all or part of the trial in the
interest of morals, public order or national security in a democratic society,
where the interests of juveniles or the protection of the private life of the parties
so require, or the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.” '
Claimants usually argued on two legal grounds which may serve as obstacles
to fair trial: one was that they did not have the opportunity to respond to the

18 Convention is published in 58/1998. (X. 2.) resolution of the Parliament
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prosecutor’s opinion at the trial, while the other was that the prosecutor could
also be present in the court deliberation held behind closed doors.

The position of the government in all the cases was primarily that the
Prosecutor General is not a litigant here, but he exercises special powers. The
reasoning in all the cases highlighted that the duties of the prosecution services
operating at the level of lower courts (whose main duty is to represent charges)
significantly differs both in the Belgian and Dutch law, as well as the duties of
the Office of the Prosecutor General operating at the same level as the Supreme
Court, whose role is mainly to give advice and present opinions. According to
the government’s position the Prosecutor General is not a litigant party, but is
involved as an advisor of the court. For this reason, the equality of the parties
bear no interpretation here, thus it cannot be infringed by the procedure.

In the Delcourt case (1970) the court rejected the claim. The court established
that the right to fair trial had not been infringed. It reasoned that the role of the
Prosecutor General is similar to that of the functions of the Supreme Court:
generally, its task does not reach beyond providing technical and objective
participation in order to ensure the observance of legal regulations, consistent
adjudication and good decision-making by courts. To sum it up, the Prosecutor
General “constitutes part of and identifies himself with” the court, and the same
is done by the judges. ® The prosecutor is rather an “assistant” and “advisor”
before the Supreme Court. * Under such circumstances and conditions, the
prosecutorial participation in deliberations does not hinder the fair trial, nor
does it violate the parties’ equality. As regards the objection concerning the
response to opinion, the court previously established that it does not derive from
the wording of the Convention that the accused should be given the possibility
to respond to the purely legal position submitted by the independent advisor of
the court.

Later, commencing from the Borgers case, the Court revised its position and
consistently established that both the exclusion of responding to the prosecutor’s
opinion and the prosecutor’s participation in the court deliberation infringes the
parties’ equality, and thus the right to fair trial.

In paragraphs (26)-(27) of the Borgers case, and later, in paragraphs (31)-
(34). of the Vermeulen case the Court has developed a consistently new practice.
As a starting point, the Court realized that great importance has been attributed

19

Delcourt v. Belgium § 19

20

Delcourt v. Belgium § 34

21

Delcourt v. Belgium § 41
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to the prosecutor’s role in procedures and more particularly to the content and
effects of his submissions. These actions receive their authority directly from
the constitutional mandate that establishes the Prosecutor General’s office.
“Although objectivity and the obligation of reasoning is clearly stipulated by
law, presenting an opinion is nevertheless intended to advise and accordingly
influence the Court of Cassation. In this regard, the Government emphasised
the importance of the department’s contribution to ensuring the consistency of
the Court of Cassation’s case-law.” 22

The Court in its decisions has taken into account, therefore, what the
constitutional and legal environment is like in which the prosecutor general
exercises its powers, and furthermore, what the nature of his opinions,
submissions are like. It even recognized “the fact that it was impossible for the
applicant to reply to them before the end of the hearing, which infringed his
right to adversarial proceedings.” Consequently, the Court stated that this right
violates “in principle the opportunity for the parties to a trial to have knowledge
of and comment on all evidence adduced or observations filed.”>

IV. The Results of the Procedures: Regulations in Force

The Belgian Code of Judiciary has been significantly amended since 1967.
(Since the Dutch Act on the Judicial Organization* regulates the prosecutor’s
“amicus curiae” role, the same way let me refer to the Belgian norms.)

Article 1107 of the Code contains the prosecutor’s participation forms in
proceedings of cassation before the Supreme Court. The result of the above
cited human rights judgments was the amendment of the Code which came into
force on the 29 December 2000.

The current text of the code is basically changed as follows. > After the
presentation of the facts (rapport), the prosecutor presents his submissions,

22

Van Orshoven v. Belgium § 39

23

Van Orshoven v. Belgium § 41

24

Wet op de rechterlijke organisatie. 18. April 1827.

23 Art. 1107. (L 2000-11-14/36, art. 8, 049; Inwerkingtreding: 29-12-2000) Aprées le rapport, le
ministére public donne ses conclusions. Ensuite, les parties sont entendues. Leurs plaidoiries
ne peuvent porter que sur les questions de droit proposées dans les moyens de cassation ou sur
les fins de non-recevoir opposées au pourvoi ou aux moyens.

Lorsque les conclusions du ministere public sont écrites, les parties peuvent, au plus tard
a l’audience et exclusivement en réponse aux conclusions du ministére public, déposer une
note dans laquelle elles ne peuvent soulever de nouveaux moyens.
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which may be presented either in written or oral form. Thereafter, the court
shall hear the parties. The parties may make comments only in connection with
the appeal document of the cassation proceeding, or the submissions. If the
prosecutor’s submissions are presented in writing, the parties have the right to
make a statement at the hearing or prior to it, when, however, no new facts are
to be admitted.

Each party may request the postponement of the trial for responding to the
prosecutor’s observation. In this case, the court determines a limit for response.

Article 1109 has also been amended. The prosecutor’s participation in the
deliberations has been removed and the public announcement of judgments
replaced it, which declares that the sentences are to be pronounced in the
presence of the prosecutor, the parties and the court recorder.

Completing these Benelux examples, the Court has made the same findings in
other countries as well. The violation of Article 6 para 1 of the Convention has
been identified because of the prosecutor’s participation in the Lobo Machado v.
Portugal (22 January 1996) and Gregorio de Andrade v. Portugal (14 December
2004.) cases. In addition, a similar decision was made because of the parties
being unable to respond to the submissions made by the public prosecutor in the
litigation in the Grozdanoski v. FYR Macedonia (31 August 2007) case.

The Court therefore clearly acknowledges that the prosecutor may have a
role before the court which is different from the traditional prosecution role
and he may primarily act as a consultant. Moreover, it also agrees that within
this role as well, the prosecutors are contributors to the jurisdiction and they
are practicing their duties to promote legality, uniformity and consistency of
Jjurisdiction.

The equality of the parties are interpreted in the same way by another body
of the Council of Europe’s, the Consultative Council of European Prosecutors
(CCPE). In 2005 the CCPE published the following reflections while it analyzed
the questionnaire relating to member states’ prosecution services:* In case the
prosecutor is a litigant in civil law proceedings, he shall not bear additional
powers. However, there may be specific procedures in which the prosecutor does
not occur as a litigant. It is based on either the possibility of intervention for the
protection of rights or on the above mentioned consultative status. Furthermore,

Chaque partie peut demander a I’audience que I’affaire soit remise pour répondre verbalement
ou par une note a ces conclusions écrites ou verbales du ministere public. La Cour fixe le
délai dans lequel cette note doit étre déposée.

26 VARGA (2005) op. cit. 15.
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all of these were confirmed by the Conference in the more detailed survey of
2008 cited above .

Pursuant to the European Convention on Human Rights the Court also
requires that all the observations presented in contradictory proceeding shall be
answerable, regardless of the referring party. Even the prosecutor shall not be an
exception to this, irrespective of the level of his objectivity and legal authority.
In these cases, therefore, the powers of the prosecutor are not limited by the
court, but the rights of litigants are clarified in the scope of the principle of
equality of arms. Looking back on these judgements and facts we can conclude
that the interpretation of the right to fair trial continued to expand in the case
law of the European Court of Human Rights.
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First of all I would like to thank the organisers, dr Andras Varga, the Prosecutor
General and the Dean of Faculty of the PAzmany Péter Catholic University of
Budapest for the kind invitation to this Conference as a representative of the
Dutch Prosecution Service.

In the last few years a lot of work has been done to fathom the position,
powers and tasks of the prosecutions office, other than dealing with criminal
cases. There were principles set out in the joint opinion of the Consultative
Council of European Judges (CCIE) and the Consultative Council of European
Prosecutors (CCPE) on judges and prosecutors in a democratic society (the
so called “Bordeaux Declaration) of 18 November 2009, and, in particular, as
they relate to public prosecutors who have functions outside the criminal law
field. The Consultative Council of European Prosecutors (CCPE) has given
an opinion (Opinion No. 3 (2008). The conferences of Procecutors General
of Europe in Budapest 929-31 May 2005) and in Saint-Petersburg (2-3 July
2008) has led to several relevant conclusions. The European Commission for
Democracy through Law (“Venice Commission”) has reported in 2010 and has
given various opinions on this subject. Dr Varga has greatly contributed by
writing a report of ‘the competences of the prosecutor outside the criminal field
in the various European Countries’ (CCPE-Bu (2008)4). Because there is large
variety in those competences and tasks, he has done an excellent job in making
a comprehensive overview.
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In the last year, a group of experts', to which dr Varga and I belonged, has
drafted a recommendation and an explanatory memorandum on the role of
public prosecutors outside the criminal justice system. These drafts have now
been provided to the European Committee on legal co-operation of the Council
of Europe (CDCJ) for consultation. When drafting the recommendation and
the explanatory memorandum the group of experts paid much attention to the
impact of human rights on the role and the performance of the public prosecutor
outside the criminal justice system, bearing in mind the various opinions against
the role of the prosecutions office outside the criminal field and warnings for
the conflict of interest en infringements of human rights. On the other hand,
the group of experts realised that the powers outside the criminal law field
simply are a fact in several European Countries, that they can be of use for the
protection of general or public interest and human rights, and that we have to
deal with those facts. In this presentation, these two aspects will be addressed.

In her intervention on the conference of prosecutors general of Europe in Saint
Petersburg in 2008, Ms Suchocka, vice-President of the Venice Commission,
states that the wide right of the prosecutor to protect human and citizen’s rights
and freedoms, state and public interest has always raised doubts. She mentions
the Prokuratora in Russia, which history goes back to Peter the Great, who
used the prosecutors as the “sovereigns eye”. He followed the example of the
French system. The Prokuratura in Russia and in the former Soviet-countries
were given a wide range of supervisory powers en responsibilities over the
administration and the Courts.

This situation often caused concern in the Venice Commission. Suchocka
refers to the Opinion on the draft Law of Ukraine, amending the Law on the
Public Prosecutor where the Venice Commission states: “It is recommended
that this representation should be limited to cases where the public interest
is involved and where there is no conflict with the fundamental rights and
freedoms of the individual. It is up to the individual himself to decide whether to
ask State assistance or not.” She reads a similar “warning” in Recommendation
1604(2003) of the Parliamentary Assembly of the Council of Europe on the role
of the Public Prosecutor’s office in a democratic society: “as to non-penal law
responsibilities, it is essential that any role for the prosecutors in the general
protection of human rights does not give rise to any conflict of interests or act
as a deterrent to individuals seeking state protection of their rights.” These
“warnings” lead to the opinion that the general protection of human rights is

' The Group of Specialists on the role of public prosecutors outside the criminal field” (CJ-S-PR).
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not an appropriate sphere of activity for the prosecutor’s office. The prosecutor’s
office should in that approach be deprived of its extensive powers in the area of
general supervision. These powers should be transferred to various courts as well
as to the ombudsman. Although it should not be taken as a dogmatic statement
to which no exceptions are possible, the recommendations of the Venice
Commission corresponds with the one clearly formulated in Recommendation
1604(2003) stating that: “the power and responsibilities of prosecutors are
limited to the prosecution of criminal offences and a general role in defending
public interest through the criminal-justice system, with separate, appropriately
located and effective bodies established to discharge any other function.”

She concludes: “(...) a general supervisory power of the prosecutor both over
the state administration and the court system is not in line with the principles of
separation and division of powers which are found in democratic constitutions.”

The system of the Netherlands started out just like the Prokuratora, as an
heritance of the French system. There are still some similarities, although
in course of time, the Dutch prosecutor was not given similar strong general
supervisory powers over the state administration and the court system. After
the annexation to France by Napoleon in the early 19 century, the system of
the French public prosecutor was imposed on prosecutions in the Netherlands.
Under the occupation of Napoleon, the prosecutor was just like the Prokurator
in Russia the “sovereign’s eye”. The ‘Décret imperial contenant Reglement pour
la police et la discipline des Cours et Tribunaux’ of 30 March 1808 and the ‘Loi
sur ['organisation de I'Ordre judiciaire et 'administration de la justice du 20
Avril 1810’ describes the task of the prosecutors office.

The ‘Procureurs génereux et impérieux’ should, generally speaking, ensure
that the laws and regulations were complied with, in particular the prosecution,
the maintenance of order in all courts and supervision of police officers and
judicial officials (judges).? The prosecution had to be notified of all pleadings
and court decisions, even when the prosecutor wasn’t involved in the procedure.
The overall mission of the prosecution was: ‘Le ministére public surveille
l’execution des lois’. The public prosecution was made part of the judiciary,
but it also developed into a strong hierarchic and tightly run organisation which
was subordinated to the King. The prosecutors had indeed to be objective and
impartial, but they also had to serve the best interests of the Government. They

2 Article 45 of the ‘Decrét’” was as follow: Les procureurs généraux exerceront l'action de la

Justice criminelle dans [’étendue de leur resort: ils veilleront au maintien de ['ordre dans tous
les tribunaux; ils auront la surveillance de tous les officiers de police judiciaire et officiers
ministériels du ressort.
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were not a judicial authority on its own, but they were the interpreter and agent
of the government, obliged to act in the general social interest and the state
interests. They served to ‘advise’ the court how to apply the laws, issued by the
government, and executed the court decisions. The minister of justice was given
the power to give instructions to prosecutors. The prosecutors were obliged to
follow these instructions. After the independence of the Netherlands, the French
influence on the Dutch laws remained. There was a strong opposition in the
political debate against this regime. Opponents of this regime believed that the
prosecutors are not ‘les gens du roi’, but ‘les gens de la loi’, not officers of the
king, but officers of the law. The opposition believed that the minister, as a part
of the executive power, should not interfere with the execution of powers by the
prosecution.

The discussion about the position of the prosecutors office, on the one hand
belonging tot the judiciary and on the other hand part of the executive power of
the State, continues until this day. In the course of time sometimes in the form
of a lively political debate, sometimes just a discussion between lawyers and
academics. However, the position of the Dutch public prosecutor hasn’t changed
much, not in the Constitution of the Netherlands and not in other legislation. It
must be noted that the prosecution service never had such a large and general
supervisory role over the administration and court system as its counterpart
had in Russia during the Soviet-era. In the Dutch system the prosecutor is part
of the judiciary, and in that sense an independent and impartial magistrate. But
he also belongs to an administrative body, that functions under the ultimate
political responsibility of the Minister of Justice. The Minister of Justice has
the power to give instructions to the prosecution service, both in criminal
cases as in cases that concern the tasks of the prosecutor outside the field of
criminal law. This is called the competence of designation. The Minister’s
competence of designation is necessary to be able to fulfil his responsibility
towards parliament concerning the policies and the actions of the prosecutors.
The parliament has the ability to file a motion of distrust if it disagrees with the
way the competence of designation was used or was not used in certain matters.
So far, the competence of designation or political interference has not been a
problem for the Dutch prosecutor. This competence of designation is hardly
ever used. In practice, the Minister of Justice does not interfere in prosecutions,
especially not in individual cases. It is generally accepted that the competence
of designation is only used in very exceptional cases. If the actions of the
prosecution causes an unjustified violation of the rights of citizens, the citizen
has the ability to complain to the Ombudsman. The Dutch national Ombudsman
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is a complete independent and impartial authority, who has strong powers to
investigate the actions of the prosecutions office (and other administrative and
state bodies), and to report on these.

An other inheritance from the French occupation in the late 18" en the
beginning of the 19" century are the tasks and powers of the Dutch prosecutor’s
office in civil law matters. In defining these tasks, the French law served
as an example. This has led to the situation today in which the Netherlands
public prosecutor has wide amount of civil tasks and responsibilities, such
as a supervisory role over the administration of the civil service, annulment
of marriages or birth-registration, protection of children (for example child-
custody or deprivation of parental authority) or incapacitated adults, registration
and dissolution of associations and foundations and a supervisory role over
foundations, bankruptcy, insolvency and dissolution of companies.

Although the Dutch prosecutor doesn’t have the general supervisory role
like the Prokuratora and in that perspective gives less concern regarding the
separation of state powers, it is nevertheless important to investigate to what
extent human rights are or can be compromised in carrying out those civil
tasks by the prosecutions office. In this intervention I would like to raise some
human right issues that may be at stake when the prosecutor uses his various
powers outside the criminal field. In that perspective it is useful to explore some
examples from the Dutch system and practice.

The first issue I would like to give as an example is the situation where the
prosecutor uses civil powers to supervise a legal person like for example a
company. In Dutch law the public prosecutor has the power to investigate the
administration of a company in the public interest (for example when many
jobs are at stake), when the actions of that corporation gives reason for the
use of that power. The use of this instrument may lead to the restoration of
healthy relationships within the company, to clarify the business-policy, or
to establish responsibility for possible mismanagement. In this situation the
company is obliged to cooperate with the prosecutor. But the information that is
obtained when using the prosecutor’s civil powers may in some situations also
lead to criminal prosecution. Thus, if a company is forced to give insight in its
administration or policy as a result of the use of civil powers of the prosecutor,
the company may at the same time incriminate itself. On the one hand the
company and its executives are obliged to cooperate, but on the other hand there
is the possible risk of self incrimination. In situations like these Article 6 par. 1
of the European Convention on Human Rights is relevant.



48 Miranda Esther DE MEUER

Although there are no decisions on this specific matter from the European
Court, there are however decisions in similar cases for example concerning tax-
laws where we are able to find an answer. In the Saunders case the European
Court considered:

“(68) The Court recall that (...) the right to silence and the right not to
incriminate oneself, are generally recognised international standards
which lie at the heart of the notion of a fair procedure under Article 6.
Their rationale lies, inter alia, in the protection of the accused against
improper compulsion by the authorities thereby contributing to the
avoidance of miscarriage of justice and to the fulfilment of the aims
of Article 6 (...). The right not to incriminate oneself, in particular,
presupposes that the prosecution in a criminal case seek to prove
their case against the accused without resort to evidence obtained
through methods of coercion of oppression in defiance of the will of
the accused. (...)

(69) The right not to incriminate oneself is primarily concerned,
however, with respecting the will of an accused person to remain
silent. As commonly understood in the legal systems of the Contracting
Parties to the Convention and elsewhere, it does not extend to the
use in criminal proceedings of material which may be obtained from
the accused through the use of compulsory powers but which has an
existence independent of the will of the suspect (...) This question must
be examined by the Court in the light of all the circumstances of the
case. In particular, it must be determined whether the applicant has
been subject to compulsion to give evidence and whether the use made
of the resulting testimony at his trial offended the basic principles of
a fair procedure inherent in Article 6 par. 1 of which the right not to
incriminate oneself'is a constituent element.””

In the Shannon case the European Court explains further:

3 ECRM 17 December 1996, no. 43/1994/490/572. See also the case of Heany and McGuiness V.
Ireland, ECRM 21 december 2000, no. 34720/97; J.B. v. Switzerland, ECRM 3 May 2001, no.
31827/96; Allen v. UK, ECRM 10 September 2002, no. 76574/01.
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“41. A perusal of the Court’s case-law shows that there are two types
of cases in which it found violations of the right to silence and the
privilege against self-incrimination.

42. First, there are cases relating to the use of compulsion for the
purpose of obtaining information which might incriminate the person
concerned in pending or anticipated criminal proceedings against
him, or - in other words — in respect of an offence with which that
person has been “charged” within the autonomous meaning of Article
6 § 1 (see Funke v. France, judgment of 25 February 1993, Series A
no. 256-A], p. 22, § 44; Heaney and McGuinness, §§ 55-59; J.B., §§
66-71, ... cited above).

43. Second, there are cases concerning the use of incriminating
information compulsorily obtained outside the context of criminal
proceedings in a subsequent criminal prosecution (Saunders, cited
above, p. 2064, § 67, L.J.L. and Others v. the United Kingdom, no.
29522/95, § 82-83, 2000-1X).

44. However, it also follows from the Court’s case-law that the
privilege against self-incrimination does not per se prohibit the use
of compulsory powers to obtain information outside the context of
criminal proceedings against the person concerned.

What I would like to point out here is, that even though some civil powers
could lead to questions of infringement of human rights, there can be found
answers in the Courts decisions how to solve these problems. The use of civil
powers in certain situations may be limited by human rights. On the other hand
the Courts decisions show also that the relevant human rights are not absolute
and cannot prevent the use of such civil powers under all circumstances.

There are also situations where the use of civil powers inevitably lead to an
infringement of human rights, but where this use can be justified by the protection
of other fundamental rights in International Conventions. The example I would
like to mention here is a current issue that is recently brought before the Dutch
civil Court. It concerns dissolving an association of paedophiles. In the opinion of
the Dutch Prosecution Service this association promotes sexual child abuse and
it creates a network and subculture of paedophiles and convicted child abusers.
Members of the association use the internet and various media to promote sexual
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relationships between adults and children. It is the opinion of the prosecutor
that this association acts against the public order and the fundamental rights
of children, laid down in several Conventions and Treaties. The Association
of peadophiles refers to its rights based on the freedom of association (Article
11 ECHR) and freedom of expression (Article 10 ECHR). Article 11 ECHR
implies that everyone has the right of freedom of peaceful assembly and the
right of freedom of association. Furthermore, it stipulates that the exercise of
such rights may not be a subject to any restrictions other than defined by law
and are necessary in a democratic society, in the interest of national security,
public safety, the prevention of disorder or crime, for the protection of health
or morals or the protection of the rights and freedoms of others. The Dutch
civil law may limit the right to form or take part in an association, such as the
clause of Article 11 ECHR requires. The case law of the European Court shows
that the right of association should also be considered in light of the right to
free speech, because the protection of opinions and the freedom to express is
considered one of the objectives of freedom of association. The case law of the
European Court concerns mainly political associations. It is generally accepted
that political associations have fewer restrictions in a democratic society than
other associations. But it also makes clear that the right of freedom of association
is not absolute and can be put under restrictions.

The question arises here what rights and interests should prevail, the right
of association and the related right of freedom and expression, or the rights
of children and the obligations of the State to protect the physical and mental
integrity of children against sexual abuse and exploitation. This question must
be answered in the light of all relevant circumstances of the case. Although an
hierarchical order of these rights cannot be made easily, it is generally accepted
that the right and interests of the child can not easily be put aside for rights and
freedoms of adults, especially not if that could be damaging for the child.

So in this case, the prosecutor used his civil powers when requesting the court
to dissolve this association. Thus, the prosecution service of the Netherlands
was able to meet the international obligations to do whatever is possible to
protect children against sexual exploitation and abuse.

These examples show that human rights can limit the use of powers outside

4 See Stankov and the United Macedonian Organisation Ilinden v. Bulgaria, judgment of 2
October 2001, no. 29221/95 and 29225/95 en see Freedom and Democracy Party (OZDEP)
v. Turkey (GC), no. 23885/94, par. 37, ECHR 1999-VIII. See also Handyside v. the United
Kingdom, judgment of 7 December 1976, Series A no. 24, p. 23, par. 49, and Gerger v Turkey
(GC), no. 24919/94, par. 46, 8 July 1999, unreported.
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the criminal field, where there is an extensive use of those powers. It also shows
that these tasks can be used to protect fundamental rights in situations where
certain fundamental rights conflict. The powers of the public prosecutor outside
the criminal field can be of use where the general or public interests of human
rights are involved, as long as the exercise of those powers are standardized and
the international requirements can be met.
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1. Frameworks

This study deals with constitutional issues of the courts reviewing administrative
cases in Hungary and the questions of Administrative Law and constitutionality
without separate administrative courts.

On the 1% of January, 2012 the Constitution of the Hungarian Republic
(originally the Constitution of the Hungarian People’s Republic of 1949,
amended almost 70 times during its existence — referred to in this paper as the
Constitution) gave way to a New Constitution. The Basic Law' entered into force
and the two main “cardinal statutes” (statutes that can be enacted and modified
only with two third majority) concerning the structure and functioning of the
court system* and the legal status of the judges® also have been re-enacted. The
new statute on the Constitutional Court* entered into force on the same day,
introducing the “real” constitutional complaint (achievable against the final

The Basic Law was enacted by the Parliament on 18 April 2011 and promulgated on 25 April
2011. The first English translation of the new constitution named it as “Fundamental Law”.
[CDL-REF(2011)019, Opinion No. 621/2011]. The first English Commentary on the new
constitution includes a new translation for the purposes of the book. See: Basic Law of Hungary.
In: Lorant CsiNnk — Balazs ScHANDA — Andras Zs. VARGA (eds.): The Basic Law of Hungary. The
First Commentary. Dublin, Clarus Press, 2012.

2 Act CLXI of 2011 on the Organization and Administration of the Courts.
3 Act CLXII of 2011 on the Status and Remuneration of Judges.
4 Act CLI of 2011 on the Constitutional Court.



54 Andras PATY1

judgement of a court, even the Supreme Court) constraining the individual right
to access to the Constitutional Court to the cases in which he or she is personally
interested and affected. Abstract constitutional review is only available for a
number of state organs, including the parliamentary ombudsman.

One thing has not changed and will not change on the 1** of January 2013
as well: no separate and specialised Administrative Supreme Court (and
separate court system) for administrative law cases starts its operation. The
long historical tradition of the independent Hungarian Supreme Administrative
Court (abolished by the communists in 1949) will not continue. Adjudication of
administrative law disputes remains within the ordinary court system.

The unitary court system reflected the main principle of the socialist state
between 1949 and 1989 and prevailed after the fall of communism. The
military tribunals (the only separate specialized courts of this period) have
been integrated into the unitary system in 1991 and the labour courts (the
only specialized courts under the terms of the Constitution) are courts of first
instance, appeals against their decisions go to the county courts with general
civil law jurisdiction, and they are part of the ordinary court system as far as
their administration is concerned.’

The 2011/2012 reform of the court system and the administration of courts
did not result in a different architecture of the judicial branch as the country
still has four levels of courts (although the names have been changed): the Kuria
(former Supreme Court), the five regional appeal courts (literally called: “table”
courts), the nineteen courts of law of counties and the Metropolitan lawcourt,
the district courts (courts of first instance, previously called local courts)
and the labor courts (also courts of first instance). From 1% January 2013 the
administrative and labor courts will start their operation as specialized but not
separate courts of first instance. The Constitutional Court obtained the power
to quash individual judicial decisions that conflict with the Basic Lawe. As this
quashing power’ (or power of annulment) can also be exercised even against

> For a detailed description about the Hungarian judiciary of the 1990-2010 period see B.
Somopy— M. DEzs¢—B. Vissy: Judiciary.. In: Marta Dezso (ed.): Constitutional Law in Hungary.
Wolters Kluwer, 2010. 173—184.

¢ Section 27 of the CC Act: ,,In accordance with Article 24 (2) d) of the Basic Law, persons
or organisations affected by judicial decisions contrary to the Fundamental law may
submit a constitutional complaint to the Constitutional Court if the decision made
regarding the merits of the case or other decision terminating the judicial proceedings
a) violates their rights laid down in the Fundamental Law, and
b) the possibilities for legal remedy have already been exhausted by the petitioner or no
possibility for legal remedy is available for him or her.”

7 Subsection (1) of Section 43: ”If the Constitutional Court, in the course of its proceedings
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the judgements of the Kuria (former Supreme Court), the CC (from a hierarchic
point of view) becomes the real supreme court in the country, exercising a
special supervisory jurisdiction over all courts and other authorities.® This
supervisory jurisdiction empowers the CC with the legal means sufficient to
ensure not the constitutionality of the law making process only but the judicial
decision making and administrative adjudication as well. The results and the
consequences of this wide ranging power of the CC are not known, the first
decisions under these provisions have not been published yet.

2. Understanding Constitutionality and Administrative Justice

Concerning public administration, constitutionality can be understood in a
narrower sense: the constitutionality of the functioning of the executive and the
administration,. the subordination of the administration to the law — as part of
the rule of law is understood by the CC as part of the constitutionality. As it has
been declared by the Constitutional Court in the early phase of its operation:

“It is one of the fundamental requirements of the rule of law that the organs
exercising public authority must operate within the organizational limits
specified by the law, they must operate in an order of operation determined by
the law, and within the limitations regulated by the law, in a manner, which is
calculable (predictable) and which can be known by the citizens.”

In its famous decision about the retroactive prosecution of serious criminal
offences the CC also stated that “the constitutional state becomes a reality when
the Constitution is given effect without any further conditions. Not only the
regulations (the laws) and the operation of the state organs must comply strictly
with the Constitution but the Constitution’s values and its “conceptual culture”

specified in Section 27 and on the basis of a constitutional complaint, declares that a judicial
decision is contrary to the Fundamental Law, it shall annul the decision.”

Subsection (4) of Section 43: ,,The Constitutional Court, when annulling a judicial decision,
may also annul judicial decisions or the decisions of other authorities which were reviewed by
the given decision.”

°  Decision 56/1991 (XI. 8.) AB, ABH 1991, 454, 456. In citing the Decisions [“hatarozat”] of
the Constitutional Court, ,,AB” refers to the CC — in Hungarian: ,,Alkotmanybirdsag”. The
abbreviation ,,ABH” refers to the annual case reporter of the CC, Decisions of the CC —
»Alkotmanybirdsag Hatdrozatai”. After the year the first number indicates the opening page of
the Decision, the second number — if stated — refers to the exact place of a citation. Some cases
can be cited by their original CC case-number; eg. Decision 454/G/2004. AB. When the Court
decides about a preliminary question (eg. question of jurisdiction), the “judgement” is called:
Order [“végzés™].
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must inspire the whole of society. This is the rule of law and this is how the
Constitution becomes a reality. The realization of the constitutional state is a
continuous process.”"’

The judicial control over administrative authorities and activity is crucial to
achieve this aim. The CC played an important and decisive role in establishing a
certain level of judicial control or review of administration. Decisions of the Court
compelled the Parliament to enact new statutes providing for sufficient rules
ensuring the citizens rights to access to justice concerning the administrative
decisions." The CC could only refer to a short rule of competence in the Section
50 (2) of the amended Constitution. Before interpreting this rule, terminology
and aspects of &istory should be taken into account shortly.

Problems of ferminology and definition always occur concerning judicial
activities over public administration. We could talk about judicial protection
(from a fundamental rights perspective); judicial control (used from a division
of powers perspective); judicial review of administrative acts (refers only to a
certain and limited scope of review by the prerogative writs/orders); judicial
supervision (sometimes refers to the socialist version of judicial control or
something similar to control). As term and understanding with broader meaning
the administrative justice could be used as a system of all legal provisions which
govern and control the exercise of official (public) power'?. Among these rules
the most important ones are the constitutional provisions.

The amendments to the Constitution in 1989-1990 radically transformed the
former Socialist political system. The judicial review of the legal rules issued by
the executive power (government, ministers, local governments) was introduced
with the establishment of the CC. However, in the process, the legislation failed
or was late to create and regulate judicial control over the concrete (individual)
decisions of public administration and effective judicial protection against such
decisions. The respectable and prestigious separate Administrative Court has
not been re-established in the course of the constitutional amendments in 1989
or 1990 and originally the ordinary courts were not entitled to control any kind
of administrative decisions respectively.

1 Dec. 11/1992.(111. 5.) AB, http:/www.mkab.hu/letoltesek/en_0011_1992.pdf
' Dec. 32/1990. (XII. 22.) AB, ABH 1990, 145. and 63/1997. (X1I. 11.) AB, ABH 1997, 263.

12 Jeffrey JoweLL: The Universality of Administrative Justice? In: Matthias RUFFERT (ed.): The
Transformation of Administrative Law in Europe. Sellier. European Law Publishers 2007, 55.
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3. The Separate Administrative Court (1896-1949)
and Constitutionality

In the Hungarian legal tradition a specialized, separate and independent
Administrative Court with jurisdiction over administrative disputes and
with restricted jurisdiction to review the validity of norms (administrative
regulations) is rooted. The (royal) Administrative Court was established to
be independent from both the administration and ordinary courts. It had
jurisdiction over complaints against administrative decisions in cases enlisted
by the laws. Through some of its competences it could exercise a review of legal
norms to a certain extent. After the Second World War, a new law was adopted
regarding the form of state of Hungary (Act I of 1946, the “little constitution™),
the republic was founded. This statute of primary importance listed the
fundamental human rights in its preamble. In February 1947, the plenary session
of the Administrative Court decided to ignore all the laws and legal provisions
contrary to the human rights listed in the “/ittle constitution”. This could have
become a power of quasi constitutional review from two aspects. On one hand,
the constitution itself was not a full, written constitution, while on the other
hand, the powers of the Administrative Court did not include deciding upon the
invalidity of legal norms. We know very little of the practical implementation of
this review of legal norms, as in 1949, the Administrative Court was dissolved
without a successor.

4. Socialist state and socialist review

In the Socialist era between 1949-1989, the judicial supervision of administrative
decisions was either not exercised at all (1949-1957) or only exercised to a limited
extent (1957-1989). The Socialist judicial supervision concentrated on the so
called subjective legal protection, i.e. protection for the rights of the person
affected by the decision. Socialist constitutions and jurisprudence refused the
concept of division of state powers, since they were based on the principle of
the unity of state powers.

The principle of Socialist lawfulness and its enforcement in public
administrative proceedings represented the theoretical and ideological basis
and justification of judicial supervision. Courts did rot play dominant role in
the securing of lawfulness because in the vast majority of the decisions made, it
was not possible to access to courts, i.e. the number of lawsuits was extremely
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low. The insistence on unified and undividable judiciary lasted until the end of
the Socialist era. This model can be characterised by the maintenance of unified
judiciary by all means, the denial of a separate administrative court or courts,
the lack of constitutional regulation, subjective legal protection, the denial of
access to courts in the majority of cases and the prioritising of the requirement
of lawfulness instead of the rule of law.

In the Socialist state, lawfulness and the profection of lawful interests were
basically established and developed within the system of state administrative
bodies. 1t was believed that judicial supervision neither makes up for, nor
substitutes the obligation and duty of state administrative bodies to provide for
lawfulness.

5. The Review of Constitutional Character

Judicial protection against public administration or judicial control of the
administrative activity form part of the constitution. They are fundamental
components of the rule of law. It is true even if a Constitution does (or did)
not provide for it at all or, like the Hungarian, does not write about it in a
detailed manner. It is not only part of the constitution but it is also a standard
and a consequence (function) at the same time. According to Janos MARTONYI’S
principle: ,,the method of implementation and the degree of effectiveness of the
judicial supervision of state administrative resolutions depend on the general
principles that prevail in the legal system of the state.”” In other words, the
concrete form and operation of the judicial control over the public administrative
activities is a consequence of the general principles in the constitution of the
state and, at the same time, it indicates the presence of these principles. Its
paradigmatic foundations are to be found in the constitution.

The constitutional role of administrative justice could also be traced in the
main model systems (French, German, English) — although in these systems
administrative law (as the law of administrative power control) seems to
disappear behind constitutional law. The phenomenon well symbolized by
the German concept of “konkretisiertes Verfassungsrecht”™ has in many

MarTony, Janos: Allamigazgatdsi hatdrozatok birésagi feliilvizsgdlata [Judicial Supervision
of Administrative Decisions] Budapest, KJK, 196. 7.

4 Fritz WERNER: Verwaltungsrecht als konkretisiertes Verfassungsrecht. In: DVBL. 1959, S. 527
bis 533. (Manuskript eines Vortrags von 1959)
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countries led to replacement of precise rules of administrative law by the vague
constitutional principles.

After the 40 years of an (although not unchanged) socialist paradigm (1949-
1989) — from abolition (negation of administrative justice) up to restricted
judicial supervision — the situation in Hungarian law turned into the opposite
relation: the constitutional law (and mainly the constitutional court precedents)
became the source for new principles and rules of administrative law. The role
of Constitutional Law was not one of an usurper but one of a generator.

With the 1989 amendment to the Constitution a short rule of competence was
added to the chapter on the courts: ,,the lawfulness of public administrative
resolutions is controlled by court”” This rule does not describe in detail
what type of or which court is entitled (obliged) to exercise control over what
resolutions in what proceedings from what points of view. According to the
CC: ,,The brief description indeed does not give any details. It does not mention
separately the possibility of judicial supervision of administrative decisions
containing only formal (procedural) infringements or infringements on the
merits respectively.”'¢

The constitutional foundations of “administrative justice” were not embodied
in any other provisions. Neither provisions concerning the judiciary, nor the
ones about public administration regulate, or even mention it.

It is not only the enactment of detailed constitutional rules that failed to take
place in 1989/90 but also the reform of the limited judicial supervision that was
inherited from the Socialist law. Since the decisions of public administration
always have a legal impact on the fundamental or at least statutory rights of
citizens and given that the Constitution prescribes the judicial control of
resolutions since 1989, the CC found unconstitutional and annulled the legal
rules and regulations that limited the access to courts. For this reason, the
Parliament had no other choice but to create new laws. In doing so, however,
it did not go back to Hungarian legal traditions (establishment of a separate
supreme administrative court) but amended the Socialist regulation that was “at
hand” at that time. Some of the fundamental features were kept: legal actions
against administrative decisions were reviewed by the ordinary courts, lawsuits
are conducted in accordance with the Civil Procedure Act, and the courts are
only allowed to nullify unlawful resolutions, whereas the modification of such
decisions was (is) only allowed in exceptional cases.

15 Section (2) of Article 50
1 Dec. 994/B/1996. AB, ABH 1997, 675, 676.



60 Andras PaTy1

6. Subordination to Law — Substantive Constitutionality

The requirement of constitutionality (both in formal and substantive meaning)
leads to the effective rule of law in the course of the operation of all the
functions of the state (all power manifestations), also in the course of public
administrative operation, which forms a dominant part of the executive power
and the exercising of power.

Modern public administration is the “acting” state itself. It can be regarded
to be the “core” of the state in view of its scope, degree of development and
stability. The acting potential of public administration as a potential and often
actual bureaucratic power has required /imitation and control on an ongoing
basis. Since it is the Constitution itself and the legal rules enacted in order to
implement the Constitution that give authorisation for acting in a constitutional
state, the judicial control of administrative actions plays an important and
inevitable role in enforcement and implementation of the constitution.
Only through effective and unconditional judicial control could the real and
unconditional enforcement of the Constitution be ensured. This is how real
enforcement could become effective.

The real and effective rule of law is a matter of the predominance of law
and of the effective enforcement of the Constitution itself. As a consequence
of the rule of law, in modern constitutional states, this duty is to be performed
by the extensive system of legal protection in concerning administration, and
particularly by the courts.

One of the fundamental requirements of the rule of law, the subordination of
the executive power and with that, public administration to law, not only soon
appeared in the terminology of the Hungarian CC (,,One of the fundamental
requirements of the rule of law is that organisations that exercise executive
powers act within organisational structures that are defined by law, following
rules of operations that are defined by law and within limits that are regulated by
law in a foreseeable manner.””) but also become independent of the concrete text
of the constitution (and the original question of constitutionality in the case). It
has become a real standard and is one of the most frequently quoted expressions:
more than fifty CC decisions use it as a basis for reasoning (as ratio decidendi).

Constitutionality, as interpreted in the field of public administrative
operations, has a further element, the so called chain of authorisations. The
chain follows from the requirement defined in the CC Decision 56/1991.

7" Dec. 56/1991 (XI. 18) AB, ABH 1991, 454, 456.
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Public administration is indeed subordinated to law when its actions and the
results of these actions have legal authorisation and stay within the limits of
this authorisation. The administration acts in conformity with the law and all
decision are founded in law.

Legal authorisation has to be constitutional in terms of both content and
form. Obviously, the constitutionality of the authorising laws can be separated
and in fact, due to the existence of the separate Constitutional Court, is separated
from the drawing of consequences and the compliance of the individual
administrative act with the authorisation. The individual administrative acts that
do not comply with the directly or indirectly authorising legal rules (the latter
ones are procedural rules, for example), are not allowed by this legal norm, thus
they violate the Constitution as well. The annulment of such acts/resolutions/
decisions or the correcting their errors serve the purpose of maintaining
constitutionality and the rule of law in reality.

7. The Constitution and the Administrative Justice

In the Constitution several provisions referred to it, but none of them compelled
the legislation to enact new laws ensuring a completed administrative
jurisdiction:

Article 70/K providing for the access to court in the event of the violation of
fundamental rights,

Section (2) of Article 50 providing for the judicial control of public
administrative decisions, which is interpreted as a separate rule of judicial
competence (and a rule of division of powers) as compared to this,

Section (1) of Article 57 guaranteeing the access to courts and fair trial,
which functions as the interpretation framework of the latter,

Section (5) of Article 57 about the right to legal remedy,

and the requirements of the rule of law (Section (1) of Article 2).

The constitutional requirement connected Section (1) of Article 57 and Section
(2) Article 50: “In a case concerning the supervision of the legality of a public
administrative body’s decisions, it is a constitutional requirement that the Court
shall decide the case according to the rights and obligations set forth in Article 57
of the Constitution, under which all persons are equal before the law and have the
right to defend themselves against any charge brought against them, or, in a civil
suit, to have their rights and duties judged by an independent and impartial court
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of law at a fair public trial or hearing. The rule regulating a public administrative
body’s right to decide cases must contain provisions under which the court has
supervisory jurisdiction over the legality of this kind of decision.”*®

Following the CC’s interpretation of all relevant constitutional provisions, the
following requirements could be derived:

— the courts — exercising a plain jurisdiction — should review all kinds
of administrative decisions (by which individual adjudicative type
of decisions are to be meant primarily but not exclusively)” -- they
supervise the acts (decisions) on the merits, including the supervision
of discretion,?’

— the conformity with both substantive and procedural laws (the
completeness of the chain of authorisations) is controlled by them?!

— in the course of which they prevent the enforcement of illegitimate
resolutions (through annulment),*

— with which they provide legal protection to the parties concerned®

— and this is how they ensure the subordination of public administration
to law.

What the provisions of the Constitution concerning administrative justice
did not give an answer, is the radically changing public administration and
the practically unchanged public administrative jurisdiction. Even if the lawful
interests of the subjects of law were taken as the basis for interpretation and
as a normative basis, it always would have been difficult for a procedural and
institutional order basically designed for subject-based legal protection (such as
the Hungarian judicial review) to manage the frequent cases of the violation of
the objective law.

The constitutional framework we had did not give an answer to a number of
legal disputes and legal situations that arise in the course of phenomena that are
radically different from the previous ones, nor did it give an answer to the rather
complex and completely original questions that are triggered by the increased
utilisation of civil law (contracting out, privatisation, requirements of economic

18 Forasummary of this decision (39/1997) AB see: http:/www.codices.coe.int/NXT/gateway.d11/
CODICES/precis/eng/eur/hun/hun-1997-2-008?fn=document-frameset. htm$f=templates$3.0

1 Dec. 32/1990. (XII. 22.) AB, ABH 1990, 145.
2 Dec. 39/1997. (VIL. 1.) AB, ABH 1997, 263, 272.
2l Dec. 2/2000. (II. 25.) AB, ABH 2000, 25, 28.

2 Dec. 953/B/1993. AB, ABH 1996, 432, 435., Dec. 54/1996. (XI. 30) AB, ABH 1996, 173, 197.,
Dec. 42/2004. (X1. 9.) AB., ABH 2004, 551, 583-584.

% Dec. 62/1992. (XII 11.) AB, ABH 1992, 413, 415.



Administrative Justice and Constitutionality in Hungary 63

efficiency) or the new expectations raised and demanded vis-a-vis public
administrative operations (transparency, partnership, substantial participation
of the concerned parties).

8. Drafting the Basic Law

Before the enactment of the new Basic Law, a Parliamentary Committee
had been set up for elaborating the concept and main principles of a possible
new constitution. There was a hope that the regulation of judicial review
(administrative justice) would be more detailed and would bring about a more
pragmatic change. In view of this, the new constitution could have prescribed
that for the purpose of maintaining the subordination of administration to
the law separate and specialized administrative courts will have the power
to control the lawfulness of all public administration activities and public
administrative actions. The supervision of the exercise of both regulatory and
adjudicative powers of administration will not only mean the judicial control
of the constitutionality and legality of these actions, but also to control its
compliance with the objectives that justify it.

According to the experts’ suggestion “the protection of the rights of local
municipalities should be ensured, public administrative legal disputes should be
judged and, in the course of this, efficient legal protection should be provided
as prescribed by law, supervision should be exercised over the lawfulness
of local government decrees (by-laws) and other normative decisions by the
administrative courts in the manner defined in a separate Act of Parliament.”

The experts took into account almost the all general arguments in favour of
this specialized court of all instances (first instance, appeal court and supreme
administrative court), the judicial system and the legal system efficiency,
uniformity or consistency in applying the law, expertise and produce of higher
quality decisions, improved case management, improving the administrative
agency review mechanism, consistency of administrative law?!, completed
with the argument of tradition and history: the long and fruitful heritage of
the Administrative Court. The general and constant counter-arguments were
stronger, mainly the fear from the so called judicial isolation and from the
decline in the quality of judges.

24 Markus ZmmMmER: Overview of Specialized Court. In: International Journal for Court
Administration, August 2009. 1-3.



64 Andras PaTy1

9. Provisions of the Basic Law

A number of provisions of the new Basic Law suggest a similar approach to the
Constitution. According to Section (1) of Article B), Hungary is an independent,
democratic state under the rule of law. Section (1) of Article XX VIII (similarly
to Section (1) of Article 57 of the Constitution) provides for everyone’s right
for a fair trial and access to courts. According to Section (2) of Article 25,
however, the courts decide not only in criminal cases and civil disputes and
other cases defined by law (subsection a)) but also about the lawfulness of
public administrative decisions and have the power to decide whether local
by-laws violate any statute or another legal rules and also have the power to
nullify it [subsections b) and c)]. In addition, the courts decide whether the local
municipality has failed to fulfil its obligation to regulate (omission of regulatory
obligation) prescribed by law. [subsection d)]

All these judicial powers could form a basis for a completed administrative
justice, for real judicial review of administrative acts. Section (4) of Article
25 also refers to this: ,,Separate courts can be set up for certain groups of
cases, particularly for public administrative and labour law disputes.” The
establishment of a separate and specialized administrative court is only an
opportunity for the legislation, the Basic Law itself does not provide for such a
court or for such courts of different level.

The “new” constitutional framework or constitutional concept of
administrative justice therefore looks similar to the one between 1989 and 2011
and is combined or consisted of the following several approaches:

— the courts’ power to control administrative decisions and to nullify
them (power to quash)

— power to control the merits of a decision — including the exercise of
discretionary power (effective protection)

— access to courts cannot be denied (fundamental rights approach)

— the control powers should be understood and exercised under the
requirements of a fair trial (fundamental rights approach)

— the judicial protection can be achieved as a special form of remedies (the
right to remedies)

— against all decisions of “administrative character” (administrative law
approach)

The substance of these functions of judicial review could closely linked
to the new powers and new roles of the Constitutional Court itself: the CC
reviews the legal framework, the legal provisions authorizing the public organs
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for their action. The special (but not separate) branch of the ordinary court
system reviews the administrative decisions themselves (whether they fit into
that framework). Finally the CC can review both the reviewing courts and the
reviewed administrative authority. The exercise of both review powers aims at
and should result in sustaining the constitutionality of the state. They role is
separate but equal.

What the enactment of the Basic Law failed to achieve in the field of
administrative justice could be described as a minimum solution: the legal
certainty —quashing power of the courts — subordination to law —access to justice
and fair trial should have been unified in a single and separate constitutional
provision dedicated only to that phenomenon, supplemented by a provision
about the Public Administration, eg.: “The Public Administration serves the
general interest with objectivity and it acts in accordance with the principles of
efficacy, hierarchy, decentralization, deconcentration, and coordination while
fully complying with the law and legality.”

The maximum solution could have been (in addition to the minimum)
a special and separate constitutional rule providing for the courts’ power to
protect individual rights and legal interests and also rights of groups of people
recognizable as legal entities by administrative law against the exercise of
both regulatory and adjudicative powers of administration by controlling the
constitutionality and /egality of these actions as well as its compliance with the
objectives which justify it. (similarly to the Spanish Constitution, CE 106.1)

Under the provisions of the Basic Law it is still difficult to define administrative
justice, since several provisions refer to it, but none of them actually compelled the
legislation to enact new laws ensuring a completed administrative jurisdiction.
The tension between changing idea of administration: from action towards co-
operation and communication (symbolized by New Public Management and
Neues Steuerungsmodell); the formulation of new rights of citizens towards
government action; upholding the traditional guarantees of procedural law
but generating new ones (precautionary principle, proportionality principle
— principles of substantive law; the growing role of delegated legislation and
ministerial regulatory powers concerning individual or partly individual cases;
privatization and regulatory agencies — the contracting out of public services
and sometimes responsibility; growing number of independent administrative
agencies (Agenturen, agencies); economization of administration and
administrative law on one hand and the action-focused administration controlled
and reviewed by only partly-specialized courts (subordinating to the only and
ordinary “supreme court”) on the other still prevails. The new Basic Law



66 Andras PaTy1

proved to be not really “new” in terms of administrative justice. A changing
constitutional pattern (framework) is still needed.

Since it is the Basic Law (previously the Constitution) itself and the legal
rules enacted in order to implement the Basic Law that give authorisation for
acting in a constitutional state, the judicial control of administrative actions
plays an important and inevitable role in enforcement and implementation of the
constitution. Only through effective and unconditional judicial control could
the real and unconditional enforcement of the Basic Law be ensured.
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1. Judicial review and alternative forms
of control over administration

One of the common European beliefs is that no power can be exercised without
control. The two main roots of control are represented by the principles of
democracy (and political control based on participation) and of rule of law
(also known as constitutionalism, Rechtsstaat, legality and expressed by legal
control). Democracy as historically bound (or singular) component and rule
of law, combined with observance of personal (human) rights and freedoms
as universal substance are theoretically appropriate instruments of good
government.

There is no doubt that judicial review plays a crucial role in the legal control
of executive power either regarding rule making (controlled by constitutional
courts or institutions with the same competence) or concerning effective
administration (controlled by regular or administrative courts). The role of courts
can be underpinned by certain supervision tools (apply, other forms of internal
remedy) within the system of administrative bodies.! Even if the jurisdiction of
the European Court of Human Rights has an important and substantive effect

' Principles of Administrative Law Concerning the Relations Between Administrative Authorities

and Private Persons, A Handbook (hereinafter: Handbook, Strasbourg: Council of Europe,
Directorate of Legal Affaires, 1996), 30-33.
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on the judicial procedures and jurisdiction of European states,? judicial review
and inner administrative supervision have still been too rigid and formal. Some
of their limits are as follows:

a) These ways of remedy are effective if substantial rules or principles
of legality are affected or personal rights are breached seriously, but they
cannot serve as appropriate instruments for minor (and everyday) faults of
administration. If private bodies are involved in the performance of public duties
(and the target of public bodies is governance instead of effective administrative
decision-making) the conventional judicial review is not applicable.

b) Similarly, administrative abuses favorable for individuals can remain in
force hence the effected party is not interested to contest them.

c) Even if administrative justice is applicable, judicial review may redress
erroneous administrative acts, but cannot serve to award damages or to
compensate pecuniary or personal losses.

Public prosecutors could have an important role in the effective legal control
of administration and could lead to a better government.

2. Non-penal role of prosecutors

When Lord Woolf, the former Lord Chief Justice of England and Wales published
his personal opinion that a new position of the Director of Civil Proceedings
should be established with similar status as the Director of Public Prosecutions,’
public law theoreticians and practitioners were surprised. The West-European
thinking about prosecution concerns mostly the question How to prosecute?
Even the Council of Europe considered in 2000 in its basic Recommendation
prosecution services as bodies playing a crucial role in the administration
of criminal justice,* although its Explanatory Memorandum mentioned that
“public prosecutors may also in some countries be assigned other important

2 See: René SEErRDEN — Frits STROINK: Administrative Law of the European Union, its Member

States and the United States. A Comparative Analysis. Antwerpen — Groningen, Intersentia
Uitgevers, 2002, and Mariolina ELianToNIO: Europeanisation of Administrative Justice? The
Influence of the ECJ ‘s Case Law in Italy, Germany and England. Groningen, Europa Law
Publishing, 2009.

3 Harry Kenneth WooLF: “Public Law — Private Law: Why the Divide? A Personal View” (1986)
Public Law 220, cit.by: Martina KONNECKE: Tradition and Change in Administrative Law. An
Anglo-Saxon Comparision. Berlin — Heidelberg — New York, Springer 2007, 46.

4 Recommendation Rec(2000)19 of the Committee of Ministers to the Member States on the role
of public prosecution in the criminal justice system, CoE, Strasbourg, 2000, preamble and para
5.d.
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tasks in fields of commercial or civil law, for example”.

Although traditionally the criminal law activity of prosecution services — and
not their constitutional position or non-penal tasks — was in the focus of interest®,
a quarter of a century later Lord Woolf’s prediction seems much less strange.
In the past few years we have been witnesses either to a growing international
activity of prosecution services or to their stressed public law role in certain
states. Both phenomena are referred by one of the consultative bodies to the
Committee of Ministers (CoM) of the pan-continental Council of Europe (CoE),
the Consultative Council of European Prosecutors (CCPE)’, which formulated
a comprehensive opinion® (Opinion) on the role of prosecution services outside
the criminal law field.” The Opinion observed that “4 great variety of systems
exist in Europe regarding the role of the prosecution services, including outside
the criminal law field, resulting from different legal and historical traditions’™"
and “Prosecution services in the majority of the Council of Europe member
States have at least some tasks and functions outside the criminal law field ?V
The areas of competence are varied and include, inter alia, civil, family, labour,
administrative, electoral, law as well as the protection of the environmental,
social rights and the rights of vulnerable groups such as minors, disabled
persons and persons with very low income”."

This essay tries to identify the motives of international and public law activity
of prosecution services, and to define the possible peculiarities of their public
law functions.

Recommendation Rec(2000)19, fn 20, Explanatory Memorandum, Commentaries on Individual
Recommendations, Functions of Public Prosecutors, para 1.

¢ Peter J.P. Tak (ed.): Tasks and Powers of the Prosecution Services in the EU Member States.
Nijmegen, Wolf Legal Publishers 2004, 7-14. See also Yvonne MoreNo — Paul HuGHEs: Effective
Prosecution: Working In Partnership with the CPS. New York, Oxford University Press, 2008,
and Julia Fionpa: Public Prosecutors and Discretion: A Comparative Study. New York, Oxford
University Press, 1995.

7 CCPE was set up by the CoM on its 935th meeting on 13 July 2005, see: Specific terms of

reference of the Consultative Council of European Prosecutors, CM/Del/Dec(2005)935/10.2/

appendix13E /18 July 2005, CoE, Strasborg.

‘Opinion’ is the official form of communication of CCPE, see: Specific terms (footnote 23), and

Terms of Reference of the CCPE for 2007-2008, adopted on the 981st meeting of CoM, CCPE

(2006) 04 rev final, CoE, Strasbourg, 2006.

Opinion No (2008) 3 of the Consultative Council of European Prosecutors on “Role of Public
Prosecutors outside the Criminal Law Field”, adopted by the CCPE at its 3rd plenary meeting,
CCPE(2008)3, CoE, Strasbourg, 2008.

10 Opinion No (2008) 3 fn 9, para 1.4.

' Opinion No (2008) 3 tn 9, para I1.16. ‘[21]’ is the footnote of the citation (enlisting the member
states concerned).
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2.1. Background: Motives and Stations

In order to understand how and why prosecution services were given non-
penal tasks, several important ‘stations’ can be identified. Identification and
description of these stations is quite easy if the main European political and legal
changes are taken into consideration: legal cooperation within the European
Union was short-cut; need for common standards for position of prosecutors
and for efficient control of public power was heightened; respect for human
rights and personal freedoms and imperative obligation for redress if violated
have permeated all legal disciplines; new, alternative tools appeared within the
control mechanisms of public bodies.

2.2. Short-cuts of Legal Cooperation within the European Union

The evolution of legal cooperation in criminal matters from diplomatic ways to
direct relations among law enforcement bodies of the involved states has given
a growing significance to prosecution services.

The archetype of international penal cooperation'? is extradition based by
connections between ministries of foreign affaires and diplomatic missions.
Since it presumed long and inefficient procedure, the European Union was
going to simplify and accelerate it by special legislation. New agreements
appeared among member of the European Communities (EC), and — after the
Maastricht Treaty'* — European Union (EU) based on the European Convention
on Extradition of the CoE."* EC Agreement of May 26", 1989'5 was targeting
the modernisation and simplification of sending and accepting requests (the
main achievement was the obligation to accept rogatory letters submitted
by fax). Another agreement among EU member States of March 10", 1995'
allowed summary proceeding with the consent of the convicted person. Similar

See the comprehensive collection of texts by Gert VERMEULEN: Essential Texts on International
and European Criminal Law. Antwerpen-Apeldoon, Maklu, 2000.

13 Treaty on European Union, Official Journal C 191, 29 July 1992.
European Convention of 13 December 1957 on extradition

Agreement of 26 May 1989 between Member States of the European Communities on the
simplification and modernization of methods of transmitting extradition requests

Convention of 10 March 1995 on simplified extradition procedure between Member States of
the European Union, Council Act of 10 March 1995, Official Journal C 78 of 30.03.1995
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provisions settled legal assistance in procedural cooperation,” transmission of
execution of punishments," or recognition of foreign judgments.'

Special rules regulated cooperation regarding fight against the most
dangerous transnational organized crimes. The essential text was the United
Nations (UN) Convention of December 12" 20002 which considered theoretical
advices of the 1999 Congress of the International Association of Penal Law.”!
Cooperation against organized crime wasn’t unknown, of course, even before
the UN Convention. The European Commission presented an Action Plan to the
Council in April 28", 1997. The document made a profound analysis of the legal
term of organized crime, emphasized the importance, elaborated the principles
of combating strategies, and tried to set up detailed standards.?

Intensification of legal cooperation foreshadowed new perspectives to direct
relations among prosecution services, but the really new phenomena appeared
when institutionalized forms had been set up. The European Council decided
on June 29" 1998 to set up the European Judicial Network (EJN)? built on
contact-points of member states in order to facilitate exchange of information
concerning texts and practice of legal provisions, organizations and bodies.
These contact-points are magistrates (judges, prosecutors, judicial officers)
chosen from central judicial bodies of member states according to their
constitutional instructions, legal tradition and governmental frame.

As an institutional consequence of the conventions and agreements mentioned
above, prosecutors who used to represent the state’s punitive interest before
national courts got an important role in transnational cooperation. Within the
EU these new ways of operation were formalized and institutionalized. The

17 European Convention of 20 April 1959 on mutual assistance in criminal matters, European

Convention of 15 may 1972 on the transfer of proceedings in criminal matters, Convention of
29 May on mutual assistance in criminal matters between the member States of the European
Union, Council Act of 29 May 2005, OJ C 197 of 12.07.2005.

Convention of 21 march 1983 on the transfer of sentenced persons, Agreement of 25 may 1987
on the application among the Member States of the European Communities of the Council of
Europe Convention on the transfer of sentenced persons, Convention of 13 November 1991
between the Member States of the European Communities on the enforcement of foreign
criminal sentences.

European Convention of 28 may 1970 on the international validity of criminal judgments.

20 United Nations Convention against Transnational Organized Crime

2 See ‘XVTIth International Congress of Penal Law, Budapest (Hungary), 5-11 September 1999’
in: Revue Internationale de Droit Penal, 3-4 trim. 199, and XVIth International Congress of
Penal Law, Congress Proceedings. Budapest, MTA, 2000.

22 Action Plan of 28 April 1997 to combat organized crime, Official Journal C 251/1 of 15.08.1997.

2 Joint Action of 29 June 1998 on the creation of a European Judicial Network, Official Journal
L 191/1 of 07.07.1998.



72 Andras Zs. VARGA

European Council — in order to create a genuine European area of justice —
agreed in Tampere to create a new body “composed of national prosecutors,
magistrates or police officers of equivalent competence” called EUROJUST. 2
The reason for enlisting other authorities than prosecutors was the difference
of competencies within the member states. Responsibility for investigation, its
supervision and other pre-trial procedures vary in conformity with national
traditions. ¥ However, the acting EUROJUST — set up in 2002 to facilitate and
coordinate cooperation of national prosecuting services, is composed mostly of
prosecutors.”’

The realized forms of cooperation can be completed in the future by the
drafted European Corpus Juris targeting better and more effective protection
of EU interests?® and its enforcement authority, the Office of the European
Prosecutor.”? According to the draft the European Prosecutor would act free
assisted by representations in all member states, in cooperation with national
prosecution bodies. Persons prosecuted by the European Prosecutor would face
penal trial in national courts of law (the European Court of Justice would act as
it does in other legal procedures).

The Treaty of Lisbon gives a new perspective to the creation of the Office
of the European prosecutor, since its Article 2. para 67 amends the Treaty
establishing the European Community with a the new Article 69 E which
allows the Council to establish (by means of regulations adopted in accordance
with a special legislative procedure) a European Public Prosecutor’s Office
from Eurojust. Although the special legal circumstances can be achieved only
walking on rough way, the new basic regulations of the Union see prosecutors
as important factors of legal cooperation.

2 Presidency conclusions, Tampere European Council of 15-16 October 1999, para IX. 46. See:

VERMEULEN fn 28, 292.

% Mireille DELMAS-MARTY: “Combating Fraud — Necessity, Legitimacy and Feasibility of the
Corpus Juris” (2000) 37 Common Market Law Review, 251.

26 Council Decision 2002/187/JHA of 28 Feb. 2002, Official Journal L 63/1 of 06.03.2002,
amended by Council Decision 2003/659/JHA of 18 June 2003, Official Journal L 245/44 of
29. 09. 2003 and Council Decision 2009/426/JHA of 16 Dec. 2008, Official Journal L 138/14
of 04. 06. 2009.

27 EUROJUST Annual Report 2008, 57—68.

2 DELMAS-MARTY fn 25.

2 Green Paper on criminal-law protection of the financial interests of the Community and the

establishment of a European Prosecutor by the Commission of the European Communities,
COM (2001) 715 final, Brussels, 11.12.2001.
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2.3. Prosecution Services — Need for Common Standards

Although jurists think that prosecutors have almost only criminal law tasks,
administrative and civil law competencies are not unknown in Europe.*® The
Committee of Ministers of the Council of Europe on 6 October 2000 has
adopted Recommendation to Member States -Rec (2000)19 - on the Role of
Public Prosecution in the Criminal Justice System. This Recommendation
specifies the situation of the public prosecutors and public prosecution services
in the criminal justice system and their basic principles of operation as well,
but it does not deal with the role of the prosecutors beyond the criminal justice
system. In several European countries public prosecution services’ tasks outside
the criminal field are similarly of fundamental importance.

As Recommendation 19 - on the Role of Public Prosecution in the Criminal
Justice System?® does not deal with the role of the prosecutors beyond the
criminal justice system, the 4™ Session of Conference of the Prosecutors
General of Europe (hereinafter: CPGE) in Bratislava proposed prosecutors’
competencies in non-criminal matters as one of the themes to be discussed
at the following conference. After the aimed first examination of the topic the
Conclusions of the 5" CPGE (Celle) formulated that the Conference “decided
to pursue its consideration of the matter and instructed its Bureau to submit a
reflection document at its next plenary session.””?

Following the 5" Session of CPGE in Celle, the 8th meeting of the Coordinating
Bureau of CPGE decided to compile a Questionnaire* for prosecutors general
of the Member States. The reflection document (First Report**) based on the
answers to the four questions of the Questionnaire (hereinafter: Part I) were
examined and discussed during the 6™ Session of CPGE (Budapest)

The First Report made an overview on the non-criminal-law activities of the
different Prosecution Services of Europe and drew the conclusion that Member

30 See Andras Zs. VARGA: Reflection Document on Prosecutors’ Competencies Outside the

Criminal Field in the Member States of the Council of Europe (CPGE (2005) 02) Strasbourg,
CoE, 2005) and Report on the Role of the public prosecution service outside the field of
criminal justice (CCPE-Bu (2008)4rev), Strasbourg, CoE, 2008.

' https://wcd.coe.int/ViewDoc.jsp?id=376859&Site=CM
&BackColorInternet=9999CC&BackColorIntranet=
FFBB55&BackColorLogged=FFAC75

http://www.coe.int/t/dgl/legalcooperation/ccpe/conferences/CPGE/2004/Conclusions_en.pdf

3 http://www.coe.int/t/dgl/legalcooperation/ccpe/conferences/CPGE/2005/CPGE-BU_2004 0
8QuestionnaireProsecutorsDuties_en.pdf

32

3% See VARGA: Reflection document fn 30.
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States of the Council of Europe can be divided into two groups.

a) The first group consists of Member States in which prosecutors do not have
any tasks outside the criminal field, or even if they have, their tasks are not
considered important.

b) In other Member States —whose replies to Part [ was examined — prosecutors
have tasks of high importance in the extra-penal area. In these Member
States the different tasks of Prosecution Services could be classified in
two main groups.

° ba) Civil law tasks: the most important tasks of prosecutors are
in connection with the validation and nullification of marriages,
and several other procedures on family status. Some other type of
tasks are appeals and motions for new trial, or nullification of court
decisions, actions for protection of the rights of juveniles and persons
incapable of managing their own rights, competencies linked with
registration of business associations, declaration of bankruptcy and
of termination of legal persons. Similar tasks can be seen in the field
of registration and declaration of termination of associations and
foundations. Some other tasks and measures of the prosecutor can
be found in connection with labour law cases.
bb) Public (administrative and constitutional) law tasks as: measures
(appeals, and other forms of legal remedy) taken by the prosecutor as
special control on the legality of the operation of the administration,
initiation of constitutional court’s procedures, disciplinary measures
against the members of authorities, advisory/consultative role of the
Prosecutor General.

In its Conclusions* the 6" Session of CPGE (Budapest) underlined that
the issue must be considered at a larger stage. This task was fulfilled at the
Conference of European Prosecutors organised in Saintpetersburg, the Russian
Federation in 2008.

As a general overview of the non-criminal competencies we get at first
observation a list of non-penal tasks of prosecutors of the Member States:

* There are no competencies outside the criminal field in Estonia,
Finland, Georgia, Iceland, Malta, Norway, Sweden, Switzerland and in
the judicial systems of the United Kingdom.

3 Austria, Denmark, Estonia, Finland, Georgia, Germany, Iceland, Italy, Moldova, Norway,

Northern Ireland, Sweden, and Switzerland and in the judicial systems of the United Kingdom.
36

http://www.coe.int/t/dgl/legalcooperation/ccpe/conferences/CPGE/2005/
CPGE 2005 16Conclusions_en.pdf
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* Only few or very specialized competencies were communicated by
Albania, Austria, Azerbaijan, Denmark, Germany, Greece, Ireland,
Italy, Liechtenstein, Luxembourg, Moldova, San Marino, Slovenia and
Turkey.

» Prosecutors of Armenia, Belgium, Bulgaria, Croatia, Czech Republic,
France, FYR Macedonia, Hungary, Latvia, Lithuania, Monaco,
Montenegro, the Netherlands, Poland, Portugal, Romania, the Russian
Federation, Slovak Republic, Spain, and Ukraine have extensive non-
penal competencies.

The grouping of States gives opportunity to two different prima facie
conclusions which do not exclude each other:

* Based on groups a) and b) it can be concluded that Prosecution Services
in almost half of Member States did not have non-penal competencies
or these competencies are declared to be not important or appear very
rarely in practice.

* Whereas on the base of groups b) and c), it can be concluded that
prosecutors in more than half of the Member States have at least some
non-penal competencies.

Although these two conclusions should be analyzed in details, it is possible to
state that conclusions of the 6" CPGE seem to be pertinent:

,,6.3 Some member States do not feel any need to provide extra-penal
competencies to the public prosecutor and do not consider these
tasks as being within the remit of the public prosecutor. This can
be considered as an acceptable approach to the role of the public
prosecutor.

6.4 At the same time, other countries consider it as an integral part
of their system to grant public prosecutors competencies outside the
criminal sector, giving them a role in ensuring the operation of a
democratic society under the rule of law and in protecting human
rights. There is no reason not to consider this as an appropriate
practice as well.”’

37

http://www.coe.int/t/dgl/legalcooperation/ccpe/conferences/CPGE/2005/
CPGE_2005_16Conclusions_en.pdf
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The important “border-lines” are among:

— prosecution services without non-penal tasks,

— prosecution services with few, not important or special civil law tasks,

— prosecution services with both civil law and administrative law
competencies to start court-actions,

— prosecution services having also extra-court (direct, own-power)
administrative law competencies besides civil law and administrative
law competencies to start court-actions.

Whereas this new specification shows not only the quantitative growth of
non-penal tasks of the different groups of the Member States, it also expresses
the intensity of the non-penal role of the different prosecution services, one
of the most important questions could be whether there are other common
features among prosecution services in the same groups (fields of the matrix)
characterized by the same intensity of non-penal role.

A possible explanation of extra-court (direct, own-power) administrative law
competencies

It seems that four important roots of non-penal tasks of prosecutors and
especially extended administrative powers can be identified:

* the original — pre-modern — institutions of procurators of the treasury
(or of the interests of the Crown); San Marino still holds this ancient
denomination: Procuratore del Fisco, but the institution was known in
the majority of the continental countries;

* the institution of procureur in France, which can be considered as the
mother-institution of the modern prosecution systems of the continental
Europe;

* the institution of ombudsman of Sweden as a specific model of non-
decision-making institutions;

* and finally the tzarian procurator of Russia, which combined the three
main roots and had a decisive influence on Eastern and Central Europe.

One of the observations based on the two surveys presented above is that the
sublimation of the boundaries between public and civil law, strengthening the role
of public services against the traditional proceedings of public administration
bodies is sharpening the need for new forms of control (and of protection of
rights) since the different instruments of legal remedy of the administrative
law does not suit civil law relations and civil law court actions are not quick
enough to correct the different mistakes of the administration. The value of
mechanisms of control without decision-making power is growing. This kind
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of control can be handled by an ombudsman focusing on human rights or by
prosecutors protecting public order. In the end the outcome is analogous.

However, even if the role of direct (extra-court, own-powered) competencies
of prosecutors fits the mentioned forms of control, these competencies must not
be unlimited. The accurate limitations cannot be drawn up by replies to the
Questionnaire, but some of the rough requirements are as follows:

Firstly, it is beyond any doubt that impartiality and fairness of prosecutors
acting for public order or for other aim defined by law should be ensured,
taking into account the criteria of Recommendation 19 (as consequences of
administrative law activity can be commensurable to those of criminal law
activities).

Secondly, the definition of parameters of administrative law competencies
of prosecutors should be regulated by law as precisely as possible. Reasons for
this requirement are similar to those presented above regarding court activities.

Thirdly, the obligation of prosecutors prescribed by law to reason their
actions and to make these reasons open for the persons or institutions involved
or interested in the case seems to be a must — as it was seen regarding court-
actions.

Fourthly, measures prescribed by prosecutors can be compulsory only after
a revision by court. Any kind of decision-making without the opportunity of
being argumented by the court is hardly acceptable, even if the goal of warning,
protest and similar actions of prosecutors could be the protection of rights or
redress of injuries by a quick and simple procedure. In other words, measures of
prosecutors can be enforced only by consent of courts. However, some very few
and limited cases — like protection of state secrets or actions by other authorities
bound by consent of prosecutors as a guarantee of rights — could be exempted.

Fifthly, opportunity for persons or institutions involved or interested in the
case to claim against measures or default of prosecutors is necessary.

The Member States of the Council of Europe contribute and maintain as a
common root the democratic operation of the society by respecting entirely the
principle of rule of law and the protection of human rights and basic freedoms
without any conditions. We could see that a part of the Member States does not
feel absolutely necessary to ensure competencies for the prosecutor in extra-
penal area and do not consider these tasks a basic requirement. In spite of these
circumstances we cannot say that those Member States, where prosecutors are
not empowered to act in non-criminal area have an inappropriate practice or
should reconsider changing their system of prosecution.
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At the same time we can also see that other countries consider an integral part
of their constitutional system to have prosecutors with the competencies outside
the criminal area in order to ensure the operation of the democratic society and
protect human rights. There is no reason for saying that these Member States
have an inappropriate practice or should reconsider changing their system of
prosecution.

Comparing these two groups of member states and the requirements on the
prosecutors’ activities, it can be stated that prosecutors’ non-criminal tasks are
not inevitable, but in case it exist it is useful and reasonable.

In case prosecutors are provided with such competencies outside the criminal
area, member states have to ensure the rule of law and within that framework,
the respect of other basic principles and human rights governing all democratic
societies.



AZ UGYESZSEG BUNTETOJOGON KiVULI
TEVEKENYSEGE ROMANIABAN

FABIAN Gyula
egyetemi docens, Babes-Bolyai Tudomanyegyetem
ligyész, a Kolozsvari {tél6tabla melletti Ugyészség

1. A roman iigyészségi rendszer

A roman iigyészi szervezet hierarchikus felépitésii, élén a legfébb ligyész all.
1993-ban valt négyszintli szervezetté, azota minden birdsagi szervezeti egység
mellett miikddik tigyészség. A szervezeti piramis alapjat a helyi szintli vagy
birésagok melletti ligyészségek képezik. Felettes szerveik a torvényszékek mel-
letti (megyei) iigyészségek (41 db). A harmadik szinten mitkddnek az {télétabla
melletti ligyészségek (15 db). A legmagasabb szinten a Legfels6 Semmito és
[tél6sz¢ék (a tovabbiakban: LSISZ) melletti Ugyészség vagy Legfébb Ugyészség
talalhato.

A roman ligyészség tulajdonképpen 4 szintes és 4 fajta, mert a klasszikus
értelemben vett ligyészség mellett, jelenleg még mitkddnek a katonai ligyé€szsé-
gek is', valamint az utobbi évtizedben hoztak létre a Nemzeti Korrupcioellenes
Foosztalyt> és a Szervezett Blinozés és Terrorizmus elleni Fbosztalyt’.
A Legfébb Ugyész 3 els6 helyettesébdl 2 az utdbbi két foosztaly vezetdje.

' A katonai iigyészi szervezet azonban csak harom szintii: Legfobb Ugyészség, itélétabla mel-
letti szinten egy, torvényszéki szinten egy, mig birésagi szinten 5 katonai tigyészség miikodik.

2 43/2002.sz. Stirgésségi Kormanyrendelet a Nemzeti Korrupcioellenes Féosztalyrol. Megjelent
a Romaniai Hivatalos K6zl6ny (tovabbiakban RHK) 244/2002.04.11. szamaban.
3 508/2004.sz. Tv. a Szervezett Biinozési és Terrorizmus Biincselekményeket Kivizsgalo

Foosztaly 1étrehozasarol, szervezésérdl és miikodésérodl a Koziigyek Minisztériumanak kereté-
ben. Megjelent az RHK 1089/2004.11.23. szamaban.
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Az alkotmany* 131. szakasza értelmében az Ugyészség (vagy Koziigyek
Minisztériuma) képviseli az igazsagszolgaltatasi tevékenységben a tarsadalom
altalanos érdekeit és védelmezi a jogrendet, valamint az allampolgarok jogait
¢és szabadsagjogait. Az ligyészségek a biroi hatésagok mellett miikodnek. Az
igyészek a torvényesség, a részrehajlas-mentesség (partatlansag) és a hierar-
chikus ellendrzés elvei szerint, az igazsagiigyi miniszter fennhatdsaga alatt fej-
tik ki tevékenységiiket. Az ligyészi tisztség Osszeegyezhetetlen barmely mas
koz- vagy magantisztséggel, a felsdfokt oktatasban betdltott oktatoi tisztségek
kivételével®.

Az ligyész az elrendelt megoldasokban fiiggetlen, 6nallo® és szabadon mu-
tathatja be a bir6i hatosagnal az altala megalapozottnak vélt kovetkeztetéseit, a
torvény szerint, figyelembe véve az ligyben eldterjesztett bizonyitékokat’.

Az Alkotmany 133. szakasza szerint: A Magisztratura Legfelsobb Tandcsa
(MLT) az igazsagszolgaltatas fiiggetlenségéenek biztositoja. Ennek 19 tagja van,
akik kozil: 9 biro, 5 ligyész, 2 a civiltarsadalom képviselje. Ezen kiviil tag-
nak szamit az igazsagiigyi miniszter, a legfébb iigyész és a Legfobb {téls- és
Semmit6szék elndke. Romania elndke is részt vehet a MLT {ilésein, és amikor
jelen van, az elnokolés 6t illeti meg. A MLT javaslatokat tesz a birak és ligyé-
szek kinevezését illetden, fegyelmi birdsagi szerepe is van €s a magisztratusok
hirnevének a védelmezése is az 6 hataskorébe tartozik. 2012 6ta az Igazsagiigyi
Inspekcio jogi személyként szintén az MLT keretén beliil mtkodik.

A Magisztratura Orszdgos Intézete az MLT 4ltal koordinalt kézintézmény,
amely megvaldsitja a birdk és iigyészek kezdeti kiképzését, a magisztratusok
folyamatos szakmai képzését, a képzok kiképzését.

A magyarorszagi gyakorlattal ellentétben, ahol az OIT csak a birdk in-
tézménye, és ahol az ligyészek teljesen kiilon jogallasu kategoriat képeznek,
Romanidban mindkét kategéria a magisztratura tagjaként van kezelve. Az
tigyésznek nincs sem tisztvisel6i sem birodi statusa, viszont végzettsége meg-
egyezik a bir6éval és a birokkal egyiitt magisztratusi statutimmal rendelkezik.
A definicid szerint, a magisztratura az az igazsagiigyi tevékenység, amelyet
a birdk az igazsagszolgaltatas megvalositasaért, az iigyészek a tarsadalom

4 Romania Alkotmanyat 1991-ben fogadtak el és 2003-ban modositottak. A jelenleg érvényes

alaptorvényt, egységes szerkezetben a modositasokkal, a Roméan Hivatalos K6z16ny 767/2003

szama kozli.

Alkotmany 13