DIRECTIVE 2005/29/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal
market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and
2002/65/EC of the EuropeanParliament and of the Council and Regulation (EC) No 2006/2004 of
the European Parliament and of the Council
(‘Unfair Commercial Practices Directive’)

(2) In accordance with Article 14(2) of the Treaty, the internal market comprises an area without
internal frontiers in which the free movement of goods and services and freedom of
establishment are ensured. The development of fair commercial practices within the area without
internal frontiers is vital for the promotion of the development of crossborder activities.

(3) The laws of the Member States relating to unfair commercial practices show marked
differences which can generate appreciable distortions of competition and obstacles to the
smooth functioning of the internal market. In the field of advertising, Council Directive
84/450/EEC of 10 September 1984 concerning misleading and comparative advertising

(3) establishes minimum criteria for harmonising legislation on misleading advertising, but does
not prevent the Member States from retaining or adopting measures which provide more
extensive protection for consumers. As a result, Member States’ provisions on misleading
advertising diverge significantly.

(4) These disparities cause uncertainty as to which national rules apply to unfair commercial
practices harming consumers’ economic interests and create many barriers affecting business and
consumers. These barriers increase the cost to business of exercising internal market freedoms, in
particular when businesses wish to engage in cross border marketing, advertising campaigns and
sales promotions. Such barriers also make consumers uncertain of their rights and undermine
their confidence in the internal market.

(7) ... Member States should accordingly be able to continue to ban commercial practices in their
territory, in conformity with Community law, for reasons of taste and decency even where such
practices do not limit consumers’ freedom of choice. ...

(9).... The Member States will thus be able to retain or introduce restrictions and prohibitions of
commercial practices on grounds of the protection of the health and safety of consumers in their
territory wherever the trader is based, for example in relation to alcohol, tobacco or
pharmaceuticals. Financial services and immovable property, by reason of their complexity and
inherent serious risks, necessitate detailed requirements, including positive obligations on traders.
For this reason, in the field of financial services and immovable property, this Directive is
without prejudice to the right of Member States to go beyond its provisions to protect the
economic interests of consumers. ...

(11) The high level of convergence achieved by the approximation of national provisions through
this Directive creates a high common level of consumer protection. This Directive establishes a
single general prohibition of those unfair commercial practices distorting consumers’ economic
behaviour. It also sets rules on aggressive commercial practices, which are currently not
regulated at Community level.

(13) In order to achieve the Community’s objectives throughthe removal of internal market
barriers, it is necessary to replace Member States’ existing, divergent general clauses and legal
principles. The single, common general prohibition established by this Directive therefore covers
unfair commercial practices distorting consumers’ economic behaviour. In order to support



consumer confidence the general prohibition should apply equally to unfair commercial practices
which occur outside any contractual relationship between a trader and a consumer or following
the conclusion of a contract and during its execution. ...

(14) 1t is desirable that misleading commercial practices cover those practices, including
misleading advertising, which by deceiving the consumer prevent him from making an informed
and thus efficient choice. In conformity with the laws and practices of Member States on
misleading advertising, this Directive classifies misleading practices into misleading actions and
misleading omissions. In respect of omissions, this Directive sets out a limited number of key
items of information which the consumer needs to make an informed transactional decision. Such
information will not have to be disclosed in all advertisements, but only where the trader makes
an invitation to purchase, which is a concept clearly defined in this Directive. ...

(15) Where Community law sets out information requirements in relation to commercial
communication, advertising and marketing that information is considered as material under this
Directive. Member States will be able to retain or add information requirements relating to
contract law and having contract law consequences where this is allowed by the minimum
clauses in the existing Community law instruments. A non-exhaustive list of such information
requirements in the acquis is contained in Annex II.

(17) It is desirable that those commercial practices which are in all circumstances unfair be
identified to provide greater legal certainty. Annex | therefore contains the full list of all such
practices. These are the only commercial practices which can be deemed to be unfair without a
case-by-case assessment against the provisions of Articles 5t0 9. ...

this Directive takes as a benchmark the average consumer, who is reasonably wellinformed and
reasonably observant and circumspect, taking into account social, cultural and linguistic factors,
as interpreted by the Court of Justice, but also contains provisions aimed at preventing the
exploitation of consumers whose characteristics make them particularly vulnerable to unfair
commercial practices. Where a commercial practice is specifically aimed at a particular group of
consumers, such as children, it is desirable that the impact of the commercial practice be assessed
from the perspective of the average member of that group.... The average consumer test is not a
statistical test. National courts and authorities will have to exercise their own faculty of
judgement, having regard to the case-law of the Court of Justice, to determine the typical reaction
of the average consumer in a given case.

(22) It is necessary that Member States lay down penalties for infringements of the provisions of
this Directive and they must ensure that these are enforced. The penalties must be effective,
proportionate and dissuasive.

Article 2 Definitions

For the purposes of this Directive:

(a) ‘consumer’ means any natural person who, in commercial practices covered by this
Directive, is acting for purposes which are outside his trade, business, craft or profession;

(b) ‘trader’ means any natural or legal person who, in commercial practices covered by this
Directive, is acting for purposes relating to his trade, business, craft or profession and anyone
acting in the name of or on behalf of a trader;

(c) ‘product’ means any goods or service including immovable property, rights and obligations;



(d) ‘business-to-consumer commercial practices’ (hereinafter also referred to as commercial
practices) means any act, omission, course of conduct or representation, commercial
communication including advertising and marketing, by a trader, directly connected with the
promotion, sale or supply of a product to consumers;

(e) ‘to materially distort the economic behaviour of consumers’ means using a commercial
practice to appreciably impair the consumer’s ability to make an informed decision, thereby
causing the consumer to take a transactional decision that he would not have taken otherwise;

(h) ‘professional diligence’ means the standard of special skill and care which a trader may
reasonably be expected to exercise towards consumers, commensurate with honest market
practice and/or the general principle of good faith in the trader’s field of activity;

(1) ‘invitation to purchase’ means a commercial communication which indicates characteristics
of the product and the price in a way appropriate to the means of the commercial communication
used and thereby enables the consumer to make a purchase;

(k) ‘transactional decision’ means any decision taken by a consumer concerning whether, how
and on what terms to purchase, make payment in whole or in part for, retain or dispose of a
product or to exercise a contractual right in relation to the product, whether the consumer decides
to act or to refrain from acting;

Acrticle 3 Scope

1. This Directive shall apply to unfair business-to-consumer commercial practices, as laid down
in Article 5, before, during and after a commercial transaction in relation to a product.

4. In the case of conflict between the provisions of this Directive and other Community rules
regulating specific aspects of unfair commercial practices, the latter shall prevail and apply to
those specific aspects.

9. In relation to ‘financial services’, as defined in Directive 2002/65/EC, and immovable
property, Member States may impose requirements which are more restrictive or prescriptive
than this Directive in the field which it approximates.

UNFAIR COMMERCIAL PRACTICES
Article 5 Prohibition of unfair commercial practices

1. Unfair commercial practices shall be prohibited.

2. A commercial practice shall be unfair if:

(a) it is contrary to the requirements of professional diligence, and

(b) it materially distorts or is likely to materially distort the economic behaviour with regard to
the product of the average consumer whom it reaches or to whom it is addressed, or of the
average member of the group when a commercial practice is directed to a particular group of
consumers.

3. Commercial practices which are likely to materially distort the economic behaviour only of a
clearly identifiable group of consumers who are particularly vulnerable to the practice or the
underlying product because of their mental or physical infirmity, age or credulity in a way which
the trader could reasonably be expected to foresee, shall be assessed from the perspective of the



average member of that group. This is without prejudice to the common and legitimate
advertising practice of making exaggerated statements or statements which are not meant to be
taken literally.

4. In particular, commercial practices shall be unfair which:

(a) are misleading as set out in Articles 6 and 7, or (b) are aggressive as set out in Articles 8 and
9.

5. Annex | contains the list of those commercial practices which shall in all circumstances be
regarded as unfair. The same single list shall apply in all Member States and may only be
modified by revision of this Directive.

Article 6 Misleading actions

1. A commercial practice shall be regarded as misleading if it contains false information and is
therefore untruthful or in any way, including overall presentation, deceives or is likely to
deceive the average consumer, even if the information is factually correct, in relation to one or
more of the following elements, and in either case causes or is likely to cause him to take a
transactional decision that he would not have taken otherwise:

(a) the existence or nature of the product;

(b) the main characteristics of the product, such as its availability, benefits, risks, execution,
composition, accessories, aftersale customer assistance and complaint handling, method and date
of manufacture or provision, delivery, fitness for purpose, usage, quantity, specification,
geographical or commercial origin or the results to be expected from its use, or the results and
material features of tests or checks carried out on the product;

(d) the price or the manner in which the price is calculated, or the existence of a specific price
advantage;

(F) the nature, attributes and rights of the trader or his agent, such as his identity and assets, his
qualifications, status, approval, affiliation or connection and ownership of industrial, commercial
or intellectual property rights or his awards and distinctions;

Article 7 Misleading omissions

1. A commercial practice shall be regarded as misleading if, in its factual context, taking account
of all its features and circumstances and the limitations of the communication medium, it omits
material information that the average consumer needs, according to the context, to take an
informed transactional decision and thereby causes or is likely to cause the average consumer to
take a transactional decision that he would not have taken otherwise.

2. It shall also be regarded as a misleading omission when, taking account of the matters
described in paragraph 1, a trader hides or provides in an unclear, unintelligible, ambiguous or
untimely manner such material information as referred to in that paragraph or fails to identify
the commercial intent of the commercial practice if not already apparent from the context, and
where, in either case, this causes or is likely to cause the average consumer to take a transactional
decision that he would not have taken otherwise.

3. Where the medium used to communicate the commercial practice imposes limitations of space
or time, these limitations and any measures taken by the trader to make the information available



to consumers by other means shall be taken into account in deciding whether information has
been omitted.

4. In the case of an invitation to purchase, the following information shall be regarded as
material, if not already apparent from the context:

(a) the main characteristics of the product, to an extent appropriate to the medium and the
product;

(b) the geographical address and the identity of the trader, such as his trading name and, where
applicable, the geographical address and the identity of the trader on whose behalf he is acting;
(c) the price inclusive of taxes, or where the nature of the product means that the price cannot
reasonably be calculated in advance, the manner in which the price is calculated, as well as,
where appropriate, all additional freight, delivery or postal charges or, where these charges
cannot reasonably be calculated in advance, the fact that such additional charges may be payable;
(d) the arrangements for payment, delivery, performance and the complaint handling policy, if
they depart from the requirements of professional diligence;

(e) for products and transactions involving a right of withdrawal or cancellation, the existence of
such a right.

5. Information requirements established by Community law in relation to commercial
communication including advertising or marketing, a non-exhaustive list of which is contained in
Annex I, shall be regarded as material.

ANNEX |
COMMERCIAL PRACTICES WHICH ARE IN ALL CIRCUMSTANCES CONSIDERED
UNFAIR

Misleading commercial practices
1. Claiming to be a signatory to a code of conduct when the trader is not.

4. Claiming that a trader (including his commercial practices) or a product has been approved,
endorsed or authorised by a public or private body when he/it has not or making such a claim
without complying with the terms of the approval, endorsement or authorisation.

5. Making an invitation to purchase products at a specified price without disclosing the existence
of any reasonable grounds the trader may have for believing that he will not be able to offer for
supply or to procure another trader to supply, those products or equivalent products at that price
for a period that is, and in quantities that are, reasonable having regard to the product, the scale of
advertising of the product and the price offered (bait advertising).

7. Falsely stating that a product will only be available for a very limited time, or that it will only
be available on particular terms for a very limited time, in order to elicit an immediate decision
and deprive consumers of sufficient opportunity or time to make an informed choice.

10. Presenting rights given to consumers in law as a distinctive feature of the trader’s offer.

11. Using editorial content in the media to promote a product where a trader has paid for the
promotion without making that clear in the content or by images or sounds clearly identifiable by
the consumer (advertorial). This is without prejudice to Council Directive 89/552/EEC (1).



13. Promoting a product similar to a product made by a particular manufacturer in such a manner
as deliberately to mislead the consumer into believing that the product is made by that same
manufacturer when it is not.

15. Claiming that the trader is about to cease trading or move premises when he is not.
16. Claiming that products are able to facilitate winning in games of chance.
17. Falsely claiming that a product is able to cure illnesses, dysfunction or malformations.

20. Describing a product as ‘gratis’, ‘free’, ‘without charge’ or similar if the consumer has to pay
anything other than the unavoidable cost of responding to the commercial practice and collecting
or paying for delivery of the item.

Aggressive commercial practices

24. Creating the impression that the consumer cannot leave the premises until a contract is
formed.

25. Conducting personal visits to the consumer’s home ignoring the consumer’s request to leave
or not to return except in circumstances and to the extent justified, under national law, to enforce
a contractual obligation.

26. Making persistent and unwanted solicitations by telephone, fax, e-mail or other remote media
except in circumstances and to the extent justified under national law to enforce a contractual
obligation. This is without prejudice to Article 10 of Directive 97/7/EC and Directives 95/46/EC
(1) and 2002/58/EC.

28. Including in an advertisement a direct exhortation to children to buy advertised products or
persuade their parents or other adults to buy advertised products for them. This provision is
without prejudice to Article 16 of Directive 89/552/EEC on television broadcasting.

ANNEX I1
COMMUNITY LAW PROVISIONS SETTING OUT RULES FOR ADVERTISING
AND COMMERCIAL COMMUNICATION

e Atrticle 3 of Council Directive 90/314/EEC of 13 June 1990 on package travel, package
holidays and package tours

e Article 3(3) of Directive 94/47/EC of the European Parliament and of the Council of 26
October 1994 on the protection of purchasers in respect of certain aspects of contracts
relating to the purchase of a right to use immovable properties on a timeshare basis

e Article 3(4) of Directive 98/6/EC of the European Parliament and of the Council of 16
February 1998 on consumer protection in the indication of the prices of products offered
to consumers

e Articles 86 to 100 of Directive 2001/83/EC of the European Parliament and of the
Council of 6 November 2001 on the Community code relating to medicinal products for
human use



